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assigned. and the que~;tions involved in the appeal. 
(c) A clear and concise, statement of the facts, with rderences fo the pages of 
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ORDJ~R. 
This clc1y came tho parties to this cause hy their attorneys, 
and the cl0fenda nt ~I.rn f'ol'd )Josa:·, b:, his atto rney .John S. 
Rix:ey, lm,·ing hcl'etol'o l'o rnovecl tlw Cou rt to se t as ide tho 
verdic·t hc retofo!'e rntn rnc•tl h;v the jul'>. i n f:wor of the plain-
t i IT i11 the amount of 'rwcnt>·-five l ln11<.1ret1 (~2,:500.00) Dollars 
dnina~·cs, npon the gronnds (1) tlrnt said ,·erd ict is inrnlid 
for the failure of the Court to hm·e appointed a guanlian 
ad lit ,•111 fo r sa icl in fant clcf'enc1ant a( an earlier r-;tap:0 i n these 
pro<'PPcl ing·s, ancl (:!) that il'l'espedi,·e of tl1e appointment of 
a g·uanlia11 ad lilcm for )-Hid infm1t tlefc11<.lm1t at an earlier 
stngp i11 these proceedings, said ,·erclict is contrnr>· to the law 
and the e\'idencc a11cl witl1out evidence to Sll])port- it; that 
there is 110 evidence of' act io11c11Jle negligence 011 the part of 
the del'P nclm1t , aml that ll1e C'o11ri t' tTccl in o,·etTuling· the clc-
fcrnlitll t 's 111otio11 to s trike flte evidence aml to enler final judg-
nwnt l'or tlte clefcnclant. 
Wltt•J'cupon, the Court li.wi11g- heard the Hl'p;nmcnt of coun-
sel for the respeci:i,·e part i0s on sc:1id motion and the i:-:sues 
th0r<'h'.'· presented, req nestc.•d counsel for eHCh part>· to fi le a 
b r ie r 0 11 saicl qnestiom;, and J1c1\·i11g l'ea<l sa id bl'icf s arnl con-
sidel't>d the smne ancl sneh nl'g'Lllnent, is of the op inion (1) that 
j11a, mnch as the defendant has been acti~·ely represented in 
this cnuse from its inception h.,· )f r . . Tolin 8. RjxC'>', a di s-
c reet nnd competent nff on1ey at. law \\'ho l1a s ac1 ively and 
vigorous]~, dcfonclecl the plaintiff's claim at every slag-e of 
said procecclings, the said n rdicl ought not to be set nsicle 
for tlw failure of tl1e Con l'I to haYc appointed a µ;n anlian 
ad l it, /JI. for said infc111t defendant at an em·lier stnge of these 
p rncceclinp;s 111tlpss th<' sa id dl'fenclnnt has there-
p ap:c 1 ~ b~- hecn p n•jndiC'ed, nml (2) that saicl venlict is 110t 
contr,H>" to the ]nw nnd the c,·icl c1we bu t is sup-
pol't(•d b>· 1lle c\' ide11ce ,m<l ought not to he se t a :,; iclc unless 
{lw lk f'e11<1a 11t ha,; hec 11 pn•.i nd i<:{'d h~· the faihn0 of 1h0 Conr t. 
to hm·e appoinll't.1 a g·uc1 n1ian ad l it e111 f or him at an ea rlie1· 
s tag·\' of these p roceedi ngs-
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'I:hereupon, after due notice of said motion to John S. Rixey, 
8ttorney for the defendant, the plaintff by counsel moved the 
Court to appoint John S. Rixey, a discreet and competent 
attorney at law, as guatdian ad litem for Manford Nosay, 
tlrn infant defendant, at this stage of these proceedings and to 
require the said guardian ad liteni to report to the Court with-
in twenty ( 20) days from the entry hereof as follows: 
1. ·whether the defendant is protected by a liability in-
~nrance policy on the automobile which he was driving, and 
if so, whether the policy conditions have been complied with; 
whether the insurance carrier undertook the defendant's de-
fense to this action and has fully defended this action; and 
whether the amount for which this action was brought and 
the verdict returned by the jury, or either of such amounts, 
exeeed the coverage of said insurance. 
z. ,,~ether, after a thorough investigation of the proceed-
ings had in this cause to the date hereof, any prejudice has 
re~rnlted to the said infant defendant by reason of the Court's 
failure to appoint a guardian ad Weni for him at an earlier 
shlge of these proceedings, or whether the proceedings which 
hav<~ been had in this cause would have been affected in anv 
way had s_aid appointment been made at an earlier stage o"'f 
t he8e proceedings. 
-1. ,vhether the best interests of the defendant require that 
the verdict be set aside and a new trial granted, and 
4. Any other matter which said guardian ad lit em, may deem 
pertinent. 
On which motion the Court requisted the said John S. Rixey 
in open Court to accept said appointment, but the said John 
S. Ilixey declined to serve as guardian ad litem for said in-
fnnt defendant for reasons as stated by him in writing now 
tendered and hereby ordered filed, in considera.tion whereof, 
the Court is of the opinion that said John S. Rixey is not 
compellable to serve as guardian ad litem and doth so de· 
clare; ~./; 
And thereupon, on motion of the plaintiff by 
page 19 ~ counsel, Robert Lee Simpson, a discreet and com-
petent attorney at law, is appointed guardian ad 
litem for said infant defendant Manford Nosay, and he is 
directed to report to the Court within twenty (20) days from 
the entry hereof on the inquiries Nos. 1, 2, 3 and 4 contained in 
-this order. 
An·d the Court doth reserve further consideration of the 
motion to set aside the verdict pending the report of thQ s§id 
4 Supreme Court of .Appeals of Virginia 
guardian ad litem, and the further hearing of this cause is con-
tinued until said report is presented; to all of which actions 
of the Court the said John S. Rixey, attorney for the infant 
defendant Manford N osay, duly excepted. 
Dated August 22, 1950. 
. F. E. KELLAM, 
Judge of the Circuit Court of 
Princess Anne County. 
·we ask for this. 
Seen: 
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ASHBURN1 AGELASTO & SELLERS, 
· Attorneys for plaintiff. 
RIXEY & RIXEY, 
Attorneys for defendant Manford Nosay. 
REASONS OF JOHN S. RIXEY FOR HIS REFUSAL TO 
ACCEPT APPOINTMENT AS GUARDIAN 
. AD LITEM. 
To: The Honorable Floyc)J~_.; I{ellam, Judge of said Court: 
\I{ 
· In reply to the request :of Your H9nor that at this time 
I accept appointment as guardian ad litem for the infant de- -·~ 
fendant Mansford Nosay in the above entitled case, which -• 
request is stated in the order entered simultaneously with the 
filing of this paper, I, John S. Rixey, respectfully decline the 
appointment and in explanation of such action., ask leave to 
make and file the followh1g statement. • 
I do not desire to appear unappreciative of the courtesy 
of the Conrt in tendering the appointment to 1ne. A keen re-
spect for the Court impels me to state the reasons for my re-
fusal to accept the ~ppointment. 
(1) I have the right to decline the appointment as held 
hY the f ollowin.g authoriti~s,'! 
Manford Nosay, etc., v. Warnell Owens, etc. 
Wells v. Winfree, 2 Munf. (16 Va.) 342 at p. 343. 
Jeffries v. Jeffries, 123 Va. 147. 
5 
The relationship of a g·uardian ad lite·m, to his ward is a 
fiduciary relationship; and I know of no authority in Virginia 
by which a person may be compelled against his will to act in 
such a fiduciary capacity. 
· (2) The defendant at the time of the trial was and still 
is an inf ant. Np motion ever was made, and no order en-
tered, for the appointment of a guardian ad l-item before tl1e 
verdict. The verdict is invalid and any judgment that may 
be rendered on it ag·ainst the defendant will be void under the 
following authorities. 
page 21 } Va. Code 1950, Sections 8-88 and 8-309. 
Kanter v. Holland, 154 Va. 120. 
Broyhill v. Dawson, 168 Va. 321. 
(3) At the trial of this case before the Jury, the defendant 
was called and placed on the witness stand as an adverse wit-
ness by the plaintiff, and in answer to questions by the at-
torney for the plaintiff testified that he was 17 years of age 
at the date of the accident, l\fay 13, 1948, (reporter's tran-
script, p. 67). Under the authorities stated under paragraph 
(2) above, the·duty rested upon the plaintiff (not the defend-
ant) to see to the appointment of a guardian ad litem. I do 
not acknowledge any duty on my part as a lawyer, officer of 
the Court, or in any otlrnr capacity, to lend myself to an at-
tempt on the part of the plaintiff to correct an error made by 
the plaintiff at the trial. 
( 4) It appears to be the opinion of the Court and the at-
torney for the plaintiff that if I am appointed and act as 
guardian ad litem now, after verdict., and before final judg-
ment, the jurisdictional requirements will have been met, and 
that the subsequent judgment will be valid and binding upon 
the infant defenclayt. " 7hilc I take issue with the Court and 
the attorney for the plaintiff on that proposition of law; if 
thev are correct it would not be to the interest of the infant 
defendant or anyone else in his shoes for me to accept the 
appointment. If an adverse judgment to be rendered on the 
existing verdict will be null and void upon my refusal to act 
as guardian ad Wem, hut a valid binding judgment upon ac-
ceptance, I would not be able to justify acceptance as being 
to the best interest of the defendant. Believing· as I do that 
the verdict is not a just verdict, and is contrary to the law 
and the evidence and without evidence to support it on the 
6 Hupreme Court of A ppcu ls of Virginia 
merits in spite of Your Honor's decision to the contrary, I 
will not subject the defendant to an adverse judg-
page 22 ~ ment by a free will act of mine. 
( 5) In reference to the inquiry as to the ex-
istence of liability insurauce, the existence of liability insur-
ance is not in issue and is not proper evidence and has no 
leg·al bearing upon the issues in the case. Nevertheless, in 
view of the inquiry of the Court and for the information of 
the Court, the following are the facts in that regard. The 
infant defendant in his operation of the automobile involved 
was covered by a liability insurance policy having the usual 
terms in an amount in excess of the amount of the verdict. 
Under the terms of the policy there is no obligation on the 
insurance company to pay any sum on account of the plain-
tiff's injury or the liability of the defendant, unless and until 
there be a valid and binding judgment against the infant de-
fendant. In accordance with its right so to do under the 
terms of the policy, the insurance company assumed the de-
fense of the case. For the purpose of such defense the in-
surance company employed the firm of Rixey and Rixey of 
which I am a member to def end the case ; and we accepted the 
employment. The relationship of attorneys and client be-
tween us and said insurance company lias existed and still 
does exist throughout the trial of this case. I consider that 
as a lawyer my first duty in the case is to my client, the in-
surance company, and that I have no right to assume any 
other relationship which may prejudice the interests of the 
insurance company in the case. In my judgment the inter-
0$tS of the infant defendant and the insurance company co-
incide. However, if there is a confiict in their interests, my 
primary duty is to my employer upon whom will rest the 
financial burden of any valid judgment in the case. ·while 
the order of the Court refers to J olm S. Rixey as attorney 
for the infant defendant, I have had no employment and 
served in no other capacity in the case then as disclosed. 
(6) In reference to the inquiry as to whether my 
page 23 ~ defense of the case has prejudiced the interest of 
the infant defendant or anyone else standing in 
his shoes., I think such is a matter upon which I should not 
be. called to pass judgment. No man should be a judge in 
his own case. However, in that regard I invite to the at-
tention of Your Honor the fact that after the instructions 
were read to the jury, and at the conclusion of the opening 
argument to the jury made by the attorney for the plaintiff, 
I waived argument, and the case was submitted to the jury 
without argument on behalf of the defendant.. I recall that 
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in discussing tliat incident with Yom· Honor later, you ex· 
pressed the opinion that I had erred in waiving the argu· 
ment. · 
Norfolk, Virginia, August 17, 1950. 
Respectfully submitted 
JOHN S. RIXEY 
Filed Aug. 22, 1950. 
F. E. I{. 
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REPORT BY GUARDIAN AD LITEM. 
The undersigned, Robert Lee Simpson, who was appointed 
guardian ad lite,,n for the infant defendant Manford N osay 
by order entered in this cause on August 22nd, 1950, and by 
said order was directed to report on certain inquiries set 
forth and contained in said order, now files his report as 
follows: 
.Inquiry No. 1 was-
1. ·whether the defendant is protected by a liability insur· 
ance policy on the automobile which he was driving, and if so, 
whether the policy conditions have been complied with; 
whether the insurance carrier undertook the defendant's de-
fense to this action and has fully defended this action; and 
whether the amount for which this action was brought and 
the verdict returned by the jury, or either of snch amounts, 
exceed the coverage of said insurance. 
The undersigned respectfully reports thereon that when the 
happening out of which this action arose occurred on May 
13th., 1948, the automobile which Manford Nosay was then 
driving was covered by liability insurance policy No. F-395-
560-B, issued by Farm Bureau Mutual Automobile Insurance 
Company of Columbus, Ohio in favor of S. W. Nosay or Man-
ford N. Nosay of Back Bay, Princess Anne County, Virginia, 
with a Fifteen Thousand ($15,000.00) Dollar limit of coverage 
to one person and Thirty Thousand ($30,000.00) Dollar limit 
8 Supreme Court of .A ppoais of Virginia 
of ~overage for one accident; that the S. W. Nosay referred 
to in said poli_cy is the father of the. defendant Manford 
N osay; that the defendant Manford N osay is pro-
page 25 ~ tected by said policy which was in full force and 
effect at the time of the happening out of which 
this action arose; that the policy conditions l1ave been com-
- plied with; that the insurance carrier undertook the defend-
ant's defense to this action and its attorney, Mr. John S. 
Rixey, appeared of record as attorney for the defendant from 
the inception of this action, and the insurance carrier, throug·h 
John S. Rixey, attorney, has fully defended this action; that 
the defendant, through John S. Rixey, attorney, has fully 
defended this action; that the amount for which this action 
was brought and the amount for which the verdict was re-
turned by the jury are within the policy coverage, and that 
neither of such amounts exceeds the coverage of said insur-
ance. 
Inquiry No. 2 was-
2. Whether, after a thorough investigation of the proceed-
ings had in this cause to the date l1ercof., any prejudice has 
resulted to the said inf ant defendant by reason of the Court's 
failure to appoint a guardian rul litem for him at an earlier 
stage of these proceedings, or whether the proceedings which 
have been had in this cause would have been affected in anv 
way had said appointment been made at an earlier stage of 
these proceedings. , 
The undersigned respectfully reports tliereon that he lms 
examined the pleadings in this cause and the orders entered 
herein to this date and the reporter's transcript of the testi-
mony taken on the 15th day of February, 1949, before the 
Court and jury, and he has· conferred wit11 the defendant 
Manford Nosay and the defendant's father, both of whom 
were present in Court on the said 15th day of February, 1949, 
when the testimony for the plaintiff and defendant was taken 
before the Court and a jury on the issue of liability, and as 
guardian ad litern for the inf ant defendant. the undersigned 
is of the opinion that no prejudice has resulted to the infant 
defendant by reason of tlie Court's failure to appoint a guard-
ian ad lite1n for him at an earlier stage of these proceedings; 
the undersigned is further of the opinion that tile proceed-
ings which have been had in this cause would not have been 
affected in any way had said appointment been made at an 
earlier stage of these proceedings because tlle said John S. 
Rixey, attorney, who fully defendecl this action on behalf of 
- ~-·..!'.., ,, ··., 
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the defendant is one of the leading trial lawyers of this sec-
tion of Virginia and a practitioner of great ex-
page 26 ~ perience and skill, and if the undersigned had been 
appointed guardain ad litem for the infant defend-
ant at the inception of this cause he would have felt in duty 
bound to leave the active defense of this cause to the said 
J olm S. Rixey, attorney, and he would have followed the de-
cisions of sa.id John S. Rixey, attorney, as to matters of trial 
practice and policy, and the participation of the undersig'lled 
in said proceedings would in fact have been limited to the 
presence of the undersigned in the courtroom during the tak-
ing of testimony before the Court and jury. 
Inquiry No. 3 was-
H. Whether the best interests of the defendant require that 
tl1e verdict be set aside and a new trial granted. 
The undersigned reports thereon that the defendant is not 
adversely affected in his personal capacity if the verdict is 
not set aside and no new trial is g-ranted because under the 
contract of liabilitv insurance Farm Bureau Mutual Auto-
mobile Insurance Company of Columbus, Ohio is required 
to discharge any final judg111ent which may be entered on the 
verdict of the jury heretofore rendered in this cause, and it 
is required to discharge the same for the benefit of the infant 
defendant and to save him free and harmless from the effect 
of° any such final judgment,, and is financially able to and will 
do so; the undersigned is of the opinion that on the issue of 
liability all of the testimony now available on behalf of the 
infant defendant was available on the 15th day of February, 
1949, when testimony waR taken before the Court and a jury 
on such issue, and the witnesses who are able to give such 
testimony were present in Court and testified on behalf of 
the defendant, and the undersigned is of the opinion tllat 
should said verdict be set aside and a new trial granted on 
the issue of liability no greater nor stronger testimony on 
helialf of the defendant could he now introduced; while the 
undersigned is of the opinion, after a study of the reporter's . 
transcript of the testimony relating- to the extent of the plain-
tiff's injuries, that no verdict for an amount in excess of the 
maximum limit of the policy coverage is to be anticipated if 
the verdict for Twenty-five Hundrerl ($2,500.00) Dollars is set 
aside and a new trial granted, yet in that event the 
page 27 ~ defendant would be required to attend said pro-
ceedings and, having once testified fullv as to all 
matters within his knowledge on the issue of liab1lity at the 
10 Supreme Court of Appeals of Virginia 
hearing before the Court and jury on February 15th, 1949, to 
repeat in substance the testimony so giYen on that occasion, 
and while such an happening· would entail no more than in-
convenience to the defendant yet tl1e undersigned is of the 
opinion that the best interests of the defendant do not re-
quire that the verdict be set aside and a new trial granted. 
Inquiry No. 4 was-
4. Any other matter which said guardian ad liteni may 
deem pertinent. 
The undersig·ned reports thereon that no other matter ap-
pears to him pertinent except that it was fully known to the 
defendant's attornev who conducted the trial in his behalf on 
February 15th, 1949, on the issue of liability that the defend-
ant was younger than twenty-one (21) years of age on May 
13th, 1948, when the happening occurred, and that he was 
younger than twenty-one (21) years of age on February 15th, 
1949. when said trial on the issue of liabilitv was had before 
the Court and jury, and such knowledge did not cause any 
difference of any nature in the proceedings then had, nor the 
method of conducting· said proceedings, than would haYe been 
the case if the defendant had been an adult at the time of the 
happening of the accident or at the time of said trial. 
Respectfully submitted, September 11th, 1950. 
ROBERT LEE SIMPSON 
Guardian ad lite1n for defendant Manford N osay 
I hereby certify that I have this day mailed copies of this 
report to Mr. J olm S. Rixey and Mr. -w. R. Ashburn, Counsel 
of record Sept. 11, 1950. 
ROBERT LEE SIMPSON 
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EXCEPTIONS OF ])EFENDANT TO REPORT OF 
ROBERT LEE SIMPSON, GUARDIAN 
AD LITEJJf. 
The defendants excepts to the report of Robert Lee Simp1-
son, guardian ad lit em, as follows. 
Manford N osay, etc., v. Warnell Owens, etc. 1 l 
(1) The guardian ad Uteni has not given to counsel for 
the defendant any notice of any hearing and has not con .. 
ducted any liearing nor taken any sworn testimony.. His re-
port is based entirely upon his personal detective work set 
forth in the report. 
(2) Mr. Robert Lee Simpson who was appointed guardian 
ad lite1n on August 22, 1950, was not present during the tak-
ing of the testimony at the trial nor at any other stage of the 
~ase before liis appointment. The report omits that essential 
fact, except by inference. 
(3) The report fails to state the fact that a reading of 
the evidence as g·iven at the trial shows that the verdict is 
-contrary to the law and the evidence and without evidence to 
support it, and shows that on a new trial it is probable that 
a verdict would be rendered for the defendant. 
( 4) The report fails to reveal, the fact that under the policy 
of insurance there is no obligation on the part of the insur-
m1ce company to pay any judgment unless and until such 
judgment is a binding, legal and enforceable judgment against 
the said inf ant defendant. The insurance com• 
page 29 ~ pany will not pay any judgment rendered against 
the infant defendant on the present verdict, un· 
less the coui't orders otherwise. 
( 5) The report fails to note and observe the facts that 
the verdict is invalid and any judgment that may be rendered 
on it against the infant defendant will be invalid unenforce· 
able and void under the following authorities: 
Va. Code 1950, Sections 8-88 and 8-309. 
Kanter v. Holland, 154 Va. 120. 
Broyhill v. Dawson, 168 Va. 321. 
(6) Such a judgment against the infant defendant on the 
existing verdict thoug·h unenforceable and void, will be the 
source of much embarrassment and inconvenience to the said 
infant defendant. 
JOHN S. RIXEY 
Of Counsel for defendant, 
RIXEY & RIXEY 
Citizens Bank Building 
Norfolk, Virginia 
Attorneys for defendant. 
I certify that on September 13, 1950, I mailed a copy of 
the above exceptions to Messrs. Ashburn, Agelasto and 
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Sellers, attorneys for the plaintiff and to Mr. Robert Lee 
Simpson, guardian ad litem for the defendant. 
JOHN S. RIXEY 
Filed Sept. 13, 1950. 
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• 
"WILLIAM F. HUDGINS, Clerk 
By L. S. BELTON, D. C. 
• • • 
MOTION OF DEFENDANT TO SET ASIDE THE VER-
DIECT AND RENDER FINAL J"UDGMENT FOR 
THE DEFENDANT OR GRANT A NE,V TRIAL. 
The defendant Manford N osay now, since the appointment 
of a guardian ad lite,ni for him, moves the Court to set aside 
the verdict and render final judgment for the defendant on 
the following- grounds : 
(1) The virdict is contrary to tlle law and the evidence ancl 
without evidence to support.it; 
( 2) There is no evidence of actionable negligence on the 
part of the clef endant; 
(3) The Court erred in overruling the defendant's motions 
made at the trial to strike the evidence; and 
( 4) The Court erred in refusing to set aside the verdict 
and enter final judgment for the defendant on the motion 
made after the· verdict and before the appoiutment of a 
guardian ad lit em. 
In the event that the Court is of opinion tlmt it is not 
proper to enter final judgment for tho defendant, then the 
defendant moves the Court to set aside the verdict and grant 
a n~w trial on the following grounds : 
(1) The verdict is invalid and any judgment tltat may be 
rendered on it against the infant defendant will be invalid, 
unenforceable and void for the reason that the defendant is 
an infant and no guardian a.d litem was appointed for him 
at any time before or during the trial and before the verdict. 
under the following authorities: 
Manford Nosay, etc., v. Warnell Owens, etc. 13 
page 31 ~ Va. Code 1950, Sections 8-88 and 8-309. 
Kanter v. Holland, 154 Va. 120. 
Broyhill v. Dawson, 168 Va. 321. 
(2) The trial took place and the verdict was rendered on 
February 15., 1949, and Mr. Robert Lee Simpson was ap-
pointed guardian ad litem on August 22, 1950. Mr. Simpson 
was not present during the trial and taking of the testimony, 
contrary to Va. Code 1950, Section 8-88. · 
(3) The Court erred in granting anci refusing instructions 
at the trial. 
( 4) The Court erred in reference to the evidence at the 
trial. 
( 5) The verdict is excessive. 
(6) The reasons set forth in the exceptions of the defend-
ant to the report of the guardian <ul liteni. 
'JOHN S. RIXEY 
Of Counsel for the infant defendant 
RIXEY & RIXEY, p. cl. 
Citizens Bank Building· 
Norfolk, Virginia 
I certify that on the 15th day of September, 1950, I mailed 
a copy of the above motion to Messrs. Ashburn, Agelasto & 
Sellers, attorneys for the plaintiff. 
JOHNS. RIXEY 
• • • 
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• 
JUDGl\IENT ORDER. 
This day came the parties to this cause by their attorneys 
and the Court doth consider the report of Robert Lee Simp-
son as guardian ad litem for tl1e infant defendant which re-
port was filed September 11, 1950, and the exceptions of the 
said infant defendant to said reports filed September 14, 1950, 
and the motion in writing of said infant defendant to set aside 
the verdict and render final judgment for the defendant or 
grant a new trial, filed September 16, 1950, all which was ar-
gued by counsel. 
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Upon consideration whereof the Court doth overrule tl1e 
exceptions of the defendant to the report of the guardian ad 
lit em, and doth overrule the motion of the defendant to set 
aside the verdict and render final judgment for the defendant 
or gTant a new trial, to which several actions of the Court 
the defendant duly excepted on the grounds set forth in the 
aforesaid exceptions and motion. 
Wherefore it is considered and ordered by the Court that 
the plaintiff do recover judgment against the defendant in 
the amount of Twenty-five Hundred Dollars ($2.,500.00) on 
the verdict of the jury heretofore returned in this cause, with 
costs to the plaintiff, to which tb.e defendant by counsel duly 
excepted. 
And the defendant, by counsel, having- evidenced an in-
tention to apply to the Supreme Court of Appeals of Virginia 
for a writ of error and supersedea.s to said judgment, it is 
further ordered that the operation thereof shall be suspended 
for a period of sixty (60) days from the entry of 
page 33 ~ this order upon the said defendant or someone for 
him entering- into bond before the Clerk of this 
Court in the penalty of Three Thousand ($3,000.00) Dollars, 
conditioned according to law. 
Dated at Princess A1~ne, Virginia, October 2nd, 1950. 
page 34 ~ 
• 
F. E. KELLAM, 
Judge of the Circuit Court of Princess 
Anne County 
• • 
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR. 
Now comes the defendant Manford Nosay, pursuant to 
the provisions of Rule 5 :1, Section 4 of Rules of Court, and 
states that he hereby notes an appeal from the final judgment 
of the Circuit Court of Princess Aune County, Virginia, ren-
dered in the above styled cause in favor of the plaintiff 
against the defendant, entered on the 2nd day of October, 
1950; and that said defendant to that encl, will prepare and 
present bis petition for a "\Vrit-of-Error and the Record in 
this cause to a Justice of the Supreme Court of Appeals of 
Virginia. 
For his Assignments of Error the said defendant says that 
the Trial Court erred as follows: 
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(1) The Court erred in overruling the motion of the de-
fendant to strike the evidence. 
(2) The Court erred in overruling the motion of the de-
~endant to set aside the verdict and enter :final judgment for 
the defendant .. 
(3) The Court erred in overruling the motion of the de-
fendant to set aside the verdict and grant a new trial. 
( 4) The Court erred in overruling tl1e exceptions of the 
defendant to the report of the guardian ad litem. 
page 35 } ( 5) The Court erred in rendering :final judg-
ment on the verdict in favor of the plaintiff against 
the clef endant .. 
RIXEY AND RIXEY, p. cl. 
Citizens Bank Building 
Norfolk 10, Virginia 
JOHNS. RIXEY 
Of Counsel 
I certify that a copy of the above Notice of Appeal and 
.A ssig·nments of Error was mailed to Messrs. Ashburn, 
Agelasto and Sellers, attorneys of record for the plaintiff on 
November 13th, 1950, before the :filing hereof with the Clerk 
of the Circuit Court of Princess Anne County, Virginia. 
JOHN S. RIXEY 
. P.D • 
• • • .. 
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BEATRICE GOR.:l\fANDY (colored), 
called as a witness on behalf of the plaintiff, and having 
been · first duly sworn, testified as follows: 
Examined bv l\fr. Ashburn: 
Q. Tell u~ your name and where you live, please. 
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school. 
Beatrice Gormandy (colored). 
A. My name is Beatrice Gormandy. 
Q. Where do you live Y 
.A. I live at Oceana, right back of the colored 
Q. How old are you Y 
A. I am 47. 
Q. What is your_ occupationf 
A. Teacher. 
Q. Are you the teacher of the Oceana colored school Y 
A. That is right. I am one of them. 
Q. Are yon the one who is in charge of the school Y Are 
you the principal Y 
A. No, I am not. I am just a teacher of the first and second 
grades. 
Q. Are those the grades in one of which Warnell Owens 
was a pupil! 
A. Yes. 
Q. vVere yon at the school on the afternoon when this auto-
mo bile accident occurred Y 
A. Yes, I was. 
Q. About what time of day did it occur? 
A. It was near 4 :00 o'clock,. but the exact minutes· I don't 
know. 
Q. "\\That time did school let out in the afternoon? 
A. Vv ell, we are out· about a quarter after three, but they 
have to wait for the school bus and most of the time 
page 17 ~ it is near 4 :00 before the last bus comes ; about a 
quarter of four, something like that. 
M'r. Ashburn: Your Honor, here is a blueprint of the loca-
tion and road which Mr. Rixcy stipulated might be intro-
duced without calling the engineer who made it. 
The Court: All right. 
Mr. Ashburn: I would like to introduce it. 
( The blueprint ref erred to was marked Plaintiff's Exhibit 
1.) 
By Mr . .Ashburn: 
Q. Now, Beatrice, this sc1100I faces on tlle road running 
substantially east and west, leading into the Oceana Eastern 
Shore Chapel Road from the west, docs it not¥ 
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Beatrice Gorrnandy (colored). 
A. That is right. 
Q. And this road runs along the north side of the Oceana 
Air Field? 
A. That is right. 
Q. And approximately to the railroad track; and, if we 
go further over for another line, approximately parallel to 
the Virginia Beach Boulevard Y 
A. That is right. 
Q. And the school is on the north side of the road? 
A. That is right. 
Q. Facing south and facing the road f 
A. (The witness nodded.) 
Q. Now, would you look on this plat for a minute? 
page 18 ~ The school is desig1iated on the plat as here you see 
it marked. Well, now-
A. That is the north side of the road. 
Q. That is the north side of the road. Now, what buildings 
are ·near the schoolhouse? . 
A. Right next door to the school is the parsonage and the 
church. 
Q. Parsonage and the church? 
A. And then the church next to the parsonage. On the east 
si,le of the school is 1'Ir. ,vitbers's house. 
Q. And this plat represents the location of those buildings 
with reference to each other, does iU 
A. Yes. 
Q. The plat shows that the school sits back from the road 
86. 7 feet from the corner of the schoolhouse to the edge of 
the road. What is in that space between the school building 
nnd the road ·1 Is there any other building or any trees or 
ohstrnction 1 : 
.A. Nothing at all. 
Q. That is an open playground 1 
A. Open playground. 
Q. An<l does this plat show the location of the road and 
its course along there t 
A. I think it -does. Yes, it _does. 
page J9 ~ Mr. Ashburu: Would you gentlemen like to look 
at that. (Exhibiting to the jury.) I imagine most 
of yon know it. It will help you to get it in you, mind a 
:~ 
f . 
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little bit. The road is shown by the plat as 22 feet wide in the 
concrete portion of it. 
Bv Mr. Ashburn: 
"Q. Beatrice, is it all flat and level in that section there? 
A. ,v ell, no, it is not. It is a place that used to be a dip 
hut it is kind of filled in, like. It is kind of sink-like between 
the road and the school. 
Q. But there arc no hills? 
A. Oh, no, not any bills. 
Q. It is all level land. Now, Beatrice, how long has the 
school been there? 
A. As long as I can remember. 
Q. How long have you been teaching there? 
A. rrl1is is my 14th year. 
Q. In the same school? 
A. Same school. 
Q. Wha.t attracted your attention to this accident? 
A. "\\Tell, I was inside at the time. I was at my desk and 
someone ran in and told me and I ·went out. 
Q. And what did you :find when you went out? 
A. "\Varnell was lying on the road, face down. His face 
was down and he was unconscious. 
page 20 ~ Q. And with reference to the sides or center of 
the road, about where ,·,rns he1 
A. Center of the opposite lane. He was in the center. 
Q. That would be the lane on the south side of the road? 
A. No, on the north side of the road, towards the school. 
Q. Towards the school¥ 
A. That is right. 
Q. ..And he was lying face down there? 
A. That is right. 
Q. ,:vhere was the automobile which had struck him? 
A. ·well, when I went ont, the automobile had backed backr 
It was almost opposite him. 
Mr. Rixey: I object to that backing. 
The Court: If she saw it- · 
1\fr. Rixey: She said when she g·ot out there the car had 
backed back. She did not elaim to have seen it back. 
The ·witness: Well, I saw it opposite the child. I mean, 
opposite where he was, but the children told me he backed 
hack. 
page 21 ~ 
The Court: Don't tell what they told you. 
The Witness: Well, anyway, I saw it opposite. 
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]3y Mr. Ashburn: 
Q. "\Vhat was done after you got out there f 
A. vVell, after I got out there, the boys were iii the car 
had gotten out. I think I saw around three of them. Then 
there were one or two boys who roomed over to my house, 
ran over at the same time. .And they picked ·warnell up 
and put him in the car of these boys that were driving. .And 
then tliey went on to the doctor. 
Q. "\Vas there any other automobile there, or only one? 
A. vVell, when I went out there was only one, just that car. 
Q. "\Vhat was the weather at that time! 
A. It was a slight drizzle. It had just begun, just slight, 
verv little. Q. Was it enough to interfere with your view or your 
vision T 
A. No, it was not beeause some of the children were still at 
play. It was not enough to stop them from playing. Some 
of them were still out. · 
Q. Did you know any of the people in this automobile? Were 
they known to you f 
A. No. I did not know any of them. 
Q. About how many children attend that school? 
A. We have an average of around 160. 
page 22 r Q. And do they all go home about the same time 
in the afternoon? 
A. v\Tell, the bus makes two trips. It comes first, it picks 
np some of the high school children and comes by the school 
and picks up the children going towards London Bridge. It 
seems as though some of the high school children had gotten 
off to make space for these children from our school to go to 
London Bridge. And the bus had gone to London Bridge 
and was on its way back at the time of the accident. 
Q. It was making its second trip, then T 
A. Second trip. Then it takes children to Virginia Beach 
when it comes back. 
Q . .And is that a customary thing? Is that the way it was 
done at that time? 
A. That is the way they do daily. 
CROSS EXAMINATION. 
Bv Mr. Rixev: 
•'Q. I unde1:stand, Beatrice, at the time of this accident you 
were inside the schoolhouse at your desk? 
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Christine Smith (colored). 
A. That is right. · 
Q. And you did not see the accident Y 
A. I did not .. No, I did not see the actual accident. 
Q. And when you got out there,. the little boy was 
page 23 ~ lying in the center of the lane of the road that was 
next to the schoolhouse 1 
A. That is right. 
Q. Is that correct f 
A. That is right. 
Q. And the automobile was stopped in the other lane op-
posite where the child was lying Y 
A. That is right. 
Q. Is that right Y 
A. That is 1·ight. 
Q. And I understood you to say that there was a drizzle-
A. Yes, it was. . 
Q. -at the time. Would you say it was raining, or more 
of a drizzle f 
A. Well, it was just slight because some of the children 
were still out on the yard playing at the time. 
Q. And how long had it been drizzling, had the water been 
fallingf 
A. I think it had just recently started, becanse I did not 
know it until I did go out. · 
page 24 ~ CHRISTINE SMITH (colored), 
called as a witness on behalf of the plaintiff, and 
having been first duly sworn, testified as follows~ 
Mr. Rixey: Let's see how old she is. 
Mr. Roper: I am going to ask her, Mr. Rixey. 
Examined by Mr. Roper: 
Q. Christine, your name is Christine Smith f 
A. Yes, sir. 
Q. How old are yout 
A. Ten. 
Q.· "\\i1.1en is your birthday f 
A. July 19. 
Q. You will be 11 next year or 10 next year 1 
A. I will be 11 this year. 
Q. You will be 11 your next birthday! 
A. Yes, sir. 
Q. You go to school Y 
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A. Yes, sir. 
Q. ,vhat grade are you in? 
A. Fifth. 
Q. In the :fifth grade? 
A. Yes, sir. 
Q. How do you like school? 
A. It is all right. 
Q. It is all right. Do you go to Sunday School, too? 
A. Yes, sir. 
page 25 ~ Q. That is fine. Do you go almost every Sunday? 
A. Yes, sir. 
Q. Do you know about telling the truth f 
A. Yes, sir. 
Q. Christine, do you· go to the school that Warnell Owens 
went to? 
A. Yes, sir. 
Q. ,vere you at school the day that he got hurt? 
A. Yes, sir. 
Q. Did you see anything about the accident? 
A. Yes, sir. 
ci. ·where were you, Christine, when it happened? 
A. I was on the stoop. 
:\fr. Rixey: I could not understand. 
!.fr. Roper: She said she was on the stoop. 
By Mr. Roper: 
Q. Ou the stoop. You mean the step to the school? 
A. Yes, sir. · . 
Q. And is that step to the school on the front of the school, 
or the side or the back, or where is it? 
A. Front. 
Q. On the front. Now, I am talking to you but, strangely 
enough, you are talking to the gentlemen; so if you turn 
around so they can hear you, we will all appreciate 
page 26 ~ it. That is right. 
You were .standing on the stoop of the school and 
the stoop is on the front and faces the road that goes by the 
school, is that right? 
A. Yes, sir. 
Q. "\Vere you facing the road or· were you facing in to the 
school f 
A. Facing the road. 
Q. Facing the road. Diel you see Warnell? 
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.Christine Smith (colored). 
A. Yes, sir. 
Q. \Yhere was heY 
A. He was going across the road. . 
Q. Going across the road? Walking or running or riding, 
or what was he doingi 
A.W~hln~ . 
Q. Did he have his books in his hands, or what f 
A. Yes, sir. 
Q. Re did? What did he do? 
.A. He went over the side of the road and put his books 
down. · 
Q. That is on the far side, opposite side from the school? 
A. Yes, sir. 
Q. He put his· books down. 'What did he do after thatf 
· A. Came back across the road and played on the 
page 27 ~ school ground, and the children used to have the 
school buses-
Q. Before we get to that: You say he came back across 
the road, and sta:rted to play with some of the children there .. 
How many children were there, were playing¥ 
A. It was five of us. 
Q. Five of you. And whei·e were you playing with reference 
to the road and the school? 
A. vVc were playing on the side of the school. 
Q. On the side of the school. And could you see the road 
from where you were playing? 
A. Yes, sir. 
Q. Could you see up the road from where you were play-
ing? 
.A. Yes, sir. 
Q. Both ways f 
A. Yes, sir. 
Q. Had it started to rain then yet or not, Christine, do you 
know1 
A. It was not raining hard. 
Q. It was not raining hard; enough just-it was not rain-
ing so hard you could not play? You were out playing! 
· A. 1:es, sir. 
page ·28 ~ Q. Was it raining so hard you could not see? 
A. No, sir. 
Mr. Rixey: I think he has led her enough. She can tell the· 
story without leading. 
:M:r. Roper : All right. 
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Christine Smith ( colored),. 
By Mr. Roper: 
Q. All right, Christine. After vVarnell came back across 
tlie road and you all started playing again, what happened 
then? 
A. The children hollered that the school bus were coming .. (J. Somebody hollered the school bus. was coming? 
A. Yes, sir. ,ve kept on playing, so Warnell ran a.cross 
the road and I went in school to get my books, and then I was 
going back out on the stoop, and I saw this hard bump. 
Q. You saw this hard bump. So, as I understand it, you all 
were playing; W a.rnell started across the road. Did you 
watch him as he went across the road? 
A. No, sir. 
Q. You did not. You turned and went back in the school? 
A. Yes, sir. 
Q. You turned around. What was the first thing that 
caused you to know there had been an accident? 
page 29 ~ A. Because I sa.w the back wheel of a car bump 
and it went a loud noise. 
Q. ·where was W a.rnell? 
A. He was in the road. 
Q. He was the bump, what f 
A. Yes, sir. 
Q. And it was the back wheel of this car? 
A. Yes, sir. 
Q. The wheel nea~·est you, nearest the school or the far 
side? 
A. It was the wheel nearest the school. 
Q. vVhich would be the back left wheel of the cart 
A.. Yes. 
Q. So that was the first you knew, when you saw him on 
the road and the back wheel passing over-
M r. Rixey: No, she did not say that. 
Mr. Roper: I understood her to say that. 
Mr. Rixey: Rea.rd the bump of the back wheel. 
l\fr. Ashburn: Saw the bump. 
The Court: The gentlemen of the jury will determine what 
was said. 
Bv Mr. Roper: " 
"Q. ·what happened to the car after that? 
A. It went up there, side-it was almost past-it was way 
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past the school, up there side of a large tree. Then 
page 30 ~ it backed back. 
Q. N o,v, Christine, you use maps in schooU 
A. Yes, sir. 
Q. You know what a map looks like f 
A. Yes, sir. 
. Q. This is a curious sort of map. Now, this has oeen iden-
tified as being the school building, this little square. 
A. ·Yes, sir. 
Q. And this is the road going· by l1ere. One line is here, 
one line· is etched there, and this line is nothing but the middle 
of the road. Now, this is the hedge, along the house next to 
there. ,vm you tell :me where Warnell was when you saw 
him lying dow11: in the road'¥ 
A. He was lying about here (indicating). 
Q. You have not got your finger in the road Y He was 
lying somewhere along in here? 
A. Yes, sir. 
Q. You tell me where the car went-
Mr. Rixey: Let's see where she said he was lying; lying 
in the northern lane, northern side of the road, somewhere 
about the center of that northbound lane, is that correct I That 
is where she said. . 
l\fr. Roper: That is correct. 
page 31 ~ By Mr. Roper: 
Q. About how far from tlle edge of the school 
was he? By that I mean, was he directly opposite the school, 
was he near the Air Station or nearer the middle of the 
s~o~I · 
A. He was nearer to the school. 
Q. I did not make my question clear. Just to get that-
:Mr. Rixev: I think sl1e made it clear. She answered it 
clearly. w 
The Court: Go ahead. 
By Mr. Roper: 
Q. Did you see the car that-after the car went on, where 
did it stopf 
'A. Right along here. 
Q. You put your finger on the outer edge of the north-bound 
1anef 
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Christine Smith (colored). 
Mr. Rixey: She put her finger right where she put her 
finger to show where the child was lying. 
Mr. Roper: No. Here is where she put her finger, where 
the child was. . 
The Court: Punch a hole in there if you are in doubt about 
it. . 
lVIr. Rixey: She did not put the car on the other side of 
the child. She put both of them right he·re . 
.Air. Roper: No, sir; 110 such thing. 
page 32 ~ By Mr. Roper: 
Q. Put your finger again where vV arnell was 
lying in the road. 
A. ( The witness complied.) 
Q. Now-
Mr. Rixey: Put it there, then. It would be to the west 
of the school. 
Mr. Roper: That is correct. 
By Mr. Roper: 
Q. Now, put your finger where the car stopped Y 
.A. Right there. (Indicating.) 
By ]\fr. Rixey: 
Q. ·wheref 
.A. Right there, but it was on the side where the Air Field-
By Mr. Roper: 
Q. That is what you want to know. Put your finger where 
it was. 
A. (The witness complied.) . 
. Q. On which side of the road was Warnell lying Y On this 
side or that f 
A. He was laying in the center. 
Q. Just about in the center¥ 
A. 1:es, sir. . 
Q. Then this mark is not exactly correct Y 
page 33 ~ Mr. Rixey: Wait a minute, now. She has pre-
viously stated that he was lying in the center of 
the side of the road next to the· school. Isn't that right? 
Mr. Roper: I think my question is proper. 
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Mr. Ashburn: She put her finger on the plat. 
The Court: She put it there. For the record, you may 
so state it, any one of you. 
Mr. Hixey: She has put the child lying about in the center 
of the northern lane, which is the lane for west-bound traffic. 
I have already stated it. She has placed the car in the other 
lane; that is, the east-bound lane, which is the south lane on 
the side next to the Air Field. 
By Mr. Roper: 
Q. I now ask you, Christine, whether in your recollection 
Warnell was lying directly in the middle of the road or nearer 
one side or the other¥ 
A. He was laying nearer one side tha.n he was the other. 
Q. '1Vhich side was he nearest 1 The side nearest the Air 
Field or the school f 
A. Nearest the school. 
Q. Nearest the school. All right. What, if anything, did 
yon see happen after this car stopped up here f 
A. I did not see nothing, but he stopped and then he looked 
back and then he backed back to Warnell. 
page 34 r Q. Backed back to Yv amell ¥ 
A. Yes, sir. 
Q. Did you see how many people were in the · car? 
A. No, sir. 
Q. Diel they get out of the car¥ 
A. Yes, sir. 
Q. Diel the people who were in the car stay there and others 
canw up¥ · 
A. Yes, sir. 
Q. vVas that the car that ·warnell was put into when he 
was taken away¥ 
A. Yes, sir. 
(.J. ·what did ·warnell do? 
A. He did not do anything because he could not do any-
thing. 
Q. Diel he speak? 
. A. No, sir. 
Mr. Roper: You may inquire, Mr. Rixey. Your Honor, may 
I initial these marks I put there; "C" is for the witness 
Christine Smith. 
The Court: Certainly .. 
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CROSS EXAMINATION. 
By Mr. Rixey: 
Q. I understood you to say that :first you saw vVarnell-
that is, the little boy that was hurt-saw him go 
page 35 }- across the road from the school side over to the 
side next to the Air Field and put his books down 
on the ground 1 
A. Yes, sir. (J. Off the road? 
.A.. Yes, sir. 
Q. You saw that 7 
A. Yes, sir. 
Q. And then you saw him come back over on the school 
side? 
A. Yes, sir. 
Q. Is that right? 
A. Yes, sir. 
Q. And then you say someone said '' Here comes the school 
bus"? 
A. No, sir, I did not say that. 
Q. You did not say that f 
A. No, sir. 
Q. Did anybody say "Here comes the school bus,'? 
.A. ,v ell, I did not hear it. 
Q. I thought you said that. Then I am mistaken about it 
Nobody said anything about the school bus? 
A. No, sir. 
Q. From which direction was the school bus due to come? 
A. From that. direction (indicating). 
page 36 }- Q. Well, now, from the direction of the Oceana. 
Road? 
A. Yes, sir. 
Q. Coming from the Oceana Road? . 
A. No. It was coming from the London Bridge Road to-
wards Oceana. 
Q. So you did not heai· anybody say anything a.bout the 
bus. 
A. No, sir. 
Q. Let me have that diagram. I can possibly make . it 
clearer to her by the diagram. Which way do you call the 
direction of Oceana on this map f 
A. The school bus come from this way (indicating). 
Q. Which do you call the direction of Oceana t 
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A. That. (Indicating.) 
Q. That is right, and that is the direction of what T 
A. London Bridge. 
Q. You call that London Bridge? All right. Now,. did you 
see a car just before this accident, coming from the direction 
of Oceana, going towards London Bridge¥ 
A. No, sir. I saw it coming from London Bridge to Oceana. 
Q. That is right, but you did not see any car going in the 
other direction Y 
page 37 ~ A. No, sir. 
Q. I see. You did see this car that came in con-
tact with Warnell. Did you see it way down the road here t 
A. I saw it up there at the Air Field. 
Q. You saw it up there at the Air :field. Now, as I under-
stand it, you did not actually see "\Varnell when he ran into 
the car, did you¥ 
A. No, sir. 
Mr. Ashburn: If Your Honor please, if there ever was a 
leading question, that was it. I object to the form of that. 
The Court: It is on cross examination. 
Mr. Ashburn: At best, Your Honor, it is permissible to 
lead on cross examination. That was not a question, that was 
a statement. There has been no testimony that Warnell ran 
into the car. We move to strike it out. 
The Court: All right. Gentlemen, disregard that state-
ment. 
By Mr. Rixey: 
(~. AU right. I understood you to say that you saw War-
uell after he had placed his books down over here on the side 
next to the Air Station and he had come back over here on the 
school side and he had been playingf 
A. Yes, sir. 
page 38 } Q. You saw him, then, after that, run ac1·oss the 
road? 
A. Yes, because· he was going to put-he was going to see 
if the school bus was really coming, and I went inside to get 
my books. 
Q. And you went inside to get your books and you saw him 
l'Unning across the road t 
A. No, I saw the bus. 
Q. Didn't you see him? Didn't you tell me you saw him 
rnn;ning across the road t 
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A. No, sir. 
Q. You did not see him 7 
A. No, sir. 
Q. "\Vell, did he run across the road f 
A. No, sir, I did not see him run across the road. 
Q. Didn't you see him go out there to see if that was the 
busf 
A. Yes, sir. He was almost to the road and I ran inside 
the school to get my books. 
Q. Before he got to the road, you went inside the school? 
A. Yes, sir. 
Q. So you don't know whether he was running across the 
road or notf 
A. No, sir, but he was walking when I saw him, 
page 39 } walking to the road. 
Q. I see. Then you heard a bump 7 
A. And 1 ran to see what had happened. 
Q. On the rear of the car? 
A. Yes, sir. 
Q. Is that right? 
A. Yes, sir. 
Q. Did you see "\\T arnell go into the side of the car, strike 
the side of the car f · 
A. No, sir. 
Q. You did not see it but did you see the bump or hear 
the bump? 
A. I heard the bump and I saw the bump. 
Q. You saw it and heard iU 
A.. Yes, sir. 
Q. And that bump was on the rear wheel, you sayf 
A. Yes, sir .. 
Mr . .Ashburn: Ask her if the wheel ran over him, Mr. RixeyY 
Bv Mr. Rixev: 
.. Q. Now, wi1om have you been talking to about this casef 
A. Who have I been talking to about the case? 
Q. Yes, about this case. Have you been talking to Mr. Ash-
burn? 
page 40 ~ A. Yes, sir. 
Q. When did you talk to him f 
A. At the school. 
Q. At the school? How long ago? 
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A. About a week. 
Q. A bout a week ago? 
A. ( The witness nodded.) 
Q. A.nd then you have been talking to Mr. Roper? 
A. (Pausing.) 
. Q. This is Mr. Roper, this gentleman here. (Indicating.) 
A. I have been talking to him. 
Q. That is right; you talked to him rather than Mr. Ash-
burn, is that right? 
A. Yes, sir. 
Q. Now, you have been talking to the school teacher, too, 
haven't you? 
A. Yes, sir. 
Q. And you have been talking to \Varnell's mother? 
.A. Yes, sir. 
Q. And you have been talking to a whole lot of people, 
baven 't you Y • 
A. Yes, sir. 
Q. And you are telling the truth here as you saw it, is that 
right? 
A. Yes, sir. 
Q. But you did not see the actual accident it-
page 41 ~ self Y 
A. Yes, sir. 
Q. Is that correct? 
A. Yes, sir. 
RE-DIRECT EXAMINATION. 
By !fr. Roper: 
wheel, the rear left wheel of the car, run over ·warnel 
Owens? 
the rear left wheel of the car, run over v\7 arnell Owens? 
Mr. Rixey: I object. She did not say tlmt. 
Mr. Ashburn: Let's see if she did. 
The Court: Ask her what she did see. I think that would 
be more like it. 
By Mr. Roper: 
Q. ·what part of the car-
Mr. Rixey: Wait a minute. I think that is very improper, 
to suggest a statement like that to this witness. 
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"The Court: I suggest that you ask what she saw. 
By Mr. Roper! 
Q. What portion of the automobile, if any, did you see 
come in contact with vVarnell Owens! 
A. The back, the back wheels. 
Q. The back wheels¥ 
A. (The witness nodded.) 
page 42} Q. Where was "\Varnell Owens at that time you 
saw the back wheels come in contact with him? 
A. He was under the wheel. 
Q. WhaU 
A. He was under the wheels. 
Q. Under the wheel. Did he face up or face down? 
A. Face up. 
RE-CROSS EXAMINATION~ 
By Mr. Rixey! 
Q. Christine, as a matter of fact, what you saw was War• 
11ell running into the side of that car, wasn't iU 
A. I did not see him run into the side. 
Q. You did not see thaU 
A. No. 
Q. ~ny didn't you see iU You weren't looking? 
A. See, I had-I was in the school. I was on my ,vay back 
out of the school and I heard this bump and I looked. · 
Q. You heard the bump and then looked? 
.A. Yes, sir. 
Q. So you did not see the bump, is that right, you just heard 
iU 
A. Yes, I heard and saw the bump, too. 
Q. vVell, you were not looking in the direction of the bump 
until you beard it, were you 7 
A. No., sir. 
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called as a witness on behalf of the plaintiff, and 
having been first duly sworn, testified as follows~ 
Examined by Mr. Ashburn: 
Q. Your name is Lois Owens t 
A. Yes, sir. 
Q. Where do you live Y 
A. N"irginia Beach .. 
Q. How old are you Y 
A. Ten. 
Mr. Rixey: How old t 
Mr. Ashburn: Ten. 
By Mr. Ashburn: 
Q. ·what is your father's name? 
A. Roland Owens. 
Q. How long have you been going to school t 
A. Five years. 
Q. ""\Vhat grade are yonf 
A. Fifth. 
Q. Do you go to the same school that Warnell Owens goe~ 
to at Oceana f 
A. Yes, sir. 
Q. Are yon any kin to Ilim 7 
A. Yes,. sir. He is my first cousin. 
Q. He is your first cousin. Do you go to Sunday 
page 44 ~ School f · 
A. Yes, sir. 
Q. How long have you been going to Sunday School f 
A. About three or four years. 
Q. Were you out there the afternoon of the day that War-
nell was hurt by this automobile? 
A. Yes, sir. 
Q. Where were you when he was hurt by the car °l 
A. Standing in the yard. 
Q. That is the school yard Y 
A. Yes, sir. 
Q. Did you see the car coming? 
A. Yes, sir. 
Q. How far away was it when yon first saw it before it 
struck Warnell Y 
A. About-
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Mr. Rixey: I don't think it is proper to tell the witness. 
Mr . .Ashburn: To ask how far away it wasY 
Mr. Rixey: That the car struck Warnell. 
Mr. Ashburn: I don't care whether the car struck Warnell 
or Warnell struck the car, if Your Honor please. 
Mr. Rixey: Don't tell the witness. 
The Court: I think you are right. 
By Mr. Ashburn: 
Q. How far away was the automobile from the place where 
Warnell was struck when you first saw it; Lois? 
page 45 r A. It was not so far. 
Q. Could you point out something to show about 
l10w far it was? 
A. Before it struck him f 
Q. Yes, when you :first noticed the automobile. 
A. vVell, as far as from here to that table when I saw it 
coming. 
Q. It was close to him then f 
Mr. Rixey: To which table? 
The ·witness: Right there (Indicating). 
Bv Mr. Ashburn: 
"'Q. You mean this table there (indicating counsel table). 
·where was Warnell and what he doing¥ 
A. He went over there to put his books down. 
Q. Had he already put his books down or was he going to 
put them down then? 
A. He was going to put them down. 
Q. You think I1e was going to put them down then? 
.A.. No. He put them down and then he was coming back. 
Q. Was he walking or running? 
A. Walking. 
Q. "\\That bappene<l, as you saw itf Just tell these gentle-
men what you saw. 
page 46 r A. Well, when I come-·when I was out there, I 
heard such a noise and I went out there and I saw 
"\Varnell laying down in the ro.ad. 
Q. You saw him laying down in the road? 
A. Yes, sir. 
Q. Did you see him at the very instant that he and the auto-
mobile came together f 
A. No, sir. 
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Q. Yon did not see that T 
A. No, sir. 
Q. "\\7here were you Y "\Vere you inside or outside at the very 
minute he and the car came togethert 
A. Outside. 
Q. Did you hear any automobile horn blow? 
A. No, sir. 
Q. Did you see more than one a:utomobile or only one Y 
A. One. 
Q. ,vba.t happened after thaU 
A. After-they was going so fast, they went out there about 
to the big tree in the yard. Then they backed back. 
Q. Then they backed back? 
A. Yes, sir. 
Q. ·what did they do when they backed back? 
A. They picked him up, put him in the car. 
Q. Is there only one big tree up there to the 
page 47 ~ eastward of the school 1 
A. There is one in the yard and one out there,. 
kind of in the road, but the one-
Q. Which one did they go to? 
A. The one in the yard. 
Q. The one in the yard? 
A. Yes, sir. 
Q. "\Vas this automobile going fast or slow? 
A. Fast. 
:M:r. Rixey: If Your Honor please, I submit t11at she is not 
qualified to testify to the speed of the car, a child ten years: 
old. 
The Court: I overrule your objection. 
Mr. Rixey: ~ note an exception. 
Bv l\fr. Ashburn: 
.. Q. How did. you say it was going, LoisY 
A. },ast. 
Q. And why do you say it was going fast? 
A. Because tt was going so fast it could not stop until it 
got out there to the big tree. 
CROSS EX.AMINATION. 
By 1\Jr. Rixey: 
Q. Did you see "\Varnell run across the roadf.' 
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A. Yes, sir .. 
page 48} Q. You saw him run into the side of the cart 
A. Yes, sir. 
Q. And where did he strike the car? 
A. I don't know. I think it was on the side .. 
Q. On the side, right at the door, wasn't iU 
A. Yes, sir. 
RE-DIRECT EXAMINATION .. 
Bv .M:r. Ashburn: 
0 Q. Do you know the names of some of the other children 
tha.t were out there? 
A. Yes, sir. 
Q. Who were they? . 
A. Charlie Kellam and Charles Little and Christine Smith 
and myself. 
CHARLIE KELL.AM (colored), . 
called as a witness on behalf of the plaintiff, and having been 
first duly sworn, testified as follows: 
}Jxamined by ]\fr. Roper: 
Q. vVhat is your name? 
A. Charlie Kellam. 
Q. Take your hand down so that we can hear what you 
liave to say. "\Vhere do you go to school? 
A. Oceana. 
page 49 r Q. What grade are you in? 
A. Fourth. 
Q. How old are you? 
A. Nine. 
Q. When is your birthday? 
A. August 14. 
Q. You will ten,, nine or ten, next year t 
A. Nine-ten. 
Q. You will be ten next year? 
A. Yes, sir. 
Q. Do you go to Sunday School? 
A. Yes, sir. 
Q. Right regular? 
A. Yes, sir. 
Q. Do you know about telling the truthf 
A. Yes, sir. 
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Q. Charlie, were you at school the day that Warnell Owens 
got hurU 
A. Yes, sir. 
Q. Did you see any of it t 
A. Yes, sir. 
Q. Tell us what you saw. 
A. Well, Warnell was going across the street, put his books 
clown. 
Q. D~d he go across! 
page 50 } A. He was going across; when he went across, he 
got hit. 
Q. Was that the :first time he had been across the road T 
A. No, sir. 
Q. What did he do the first trip! 
A. He went across and put the books down. 
Q. What did he do after thaU 
A. Come back across the road. 
Q. Then what? 
A. Come back,. said "Hei·e comes"-somebody says, "Herc 
comes the school bus", and he started back across the road. 
Q. Where were you at that time T 
A. I was on the other side, on this side. 
Q. By that you mean on the same side that the school is, 
or the other side 7 
A. The same side the school is. 
. Q. The same side the school is ; the side that Warnell started 
from! 
A. Yes, sir. 
Q. Did you look up the- road either way when Warnell 
started 1 
A. Yes, sir. 
Q. What, if anything, did you see!' 
page 51 ~ A. A greenish colored car. 
Q. "Where was the car7 
A. It was coming down the road. 
.Q. Coming down the road? 
A. Yes, sir. 
Q. How are yon on distances Y Do you know about how far 
it was when you saw it? Judging distances, can you give us 
a.ny idea when Warnell started across the road, how far it 
wasY 
A. (The witness paused.) 
Q. "\Vould it help you to look around, look out the window1 
anywhere? Could you point to any distance! Was it near 
or fart 
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A. Near. 
Q. Fairly near. Were there any other children playing 
around in the road f 
A. No, sir. 
Q. I mean, in the yard f 
A. Yes, sir. 
Q. Did you watch him as he went across the road f 
A. Yes, sir. 
Q. Did you see him get hit f 
A. Yes, sir. 
Q. Or did you see the accident? Tell us exactly how you 
saw it happen. 
A. Yes, sir. 
page 52 ~ Q. How did it happen f 
A. He was going· across the road. 
Q. Take your hands down. 
A. He was going ac-ross the road. He- did not see the .car 
and the car came up and struck him. 
Q. The car came up and struck him f 
A. Yes, sir. 
Q. Did you see it? Were you looking right at it? Do you 
know what part of the car hit him f 
iL The front. (J. vVhat did it do? Did it knock him down? 
A. Yes, sir. 
Q. Then what did the· car do f 
A. It went up the road by that big tree and stopped. 
Q. By what big tree? How many big trees are there up 
there? 
A. Two. He stopped at the first one. 
Q. Stopped at the first one. Is that the big tree in the 
yard f 
A. Yes, sir. 
(~. Did you watch the car when it stopped there¥ 
A. Yes, sir. 
Q. What did you see, if anything? 
A. I seen it when they threw something out the window. 
Q. By "they", do you mean people in the car? 
page 53 ~ .A. Yes, sir. 
Q. In which direction did they throw it t Over 
towards tl1e Air Field or over towards the school yard T 
A. Air Field. 
Q. Towards the Air Field. Can you tell us what it was 
they threw? 
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A. A whiskey bottle. 
Q. ·wen, it was a bottle, was it¥ 
A. Yes, sir . 
. Q. vVhat color was iU 
·A. Brown. 
Q. Have you ever seen a whiskey bottle? 
A. Yes, sir. 
Q. Did it look like a whiskey bottle that you have seen Y 
A. Yes, sir. 
Q. Did you go over there later to look at the bottle? 
A. No, sir. 
Q. ,vhat did they do after that? 
A. They backed the car back and one of the boys from over 
the shop got in the car with them and they carried him to the 
hospital. 
page 54 ~ CROSS EXAMINATION. 
By Mr. Rixey: 
Q. Charlie, you say that you were-where were you at 
the time that vVarnell stal'ted to cross the road Y 
A.· On the other side. 
Q. ·were you over in the yard? 
A. Yes, sir. 
Q. "\Vere you up at the school, in the doorway of the school? 
A. I was over there in the yard. 
Q. In the yard. And did you see Warnell? You say some-
one said, '' Here comes the bus''! 
A. Yes, sir. 
Q. Who said that? 
A. I don't know exactly. 
Q. You don't know. And you saw Warnell go across the 
road; as if to go across the road, is that right¥ 
A. Yes, sir. 
Q. Was he running? 
A. Yes, sir. 
Q. He was running. And you say that he did not see this 
' . car.
A. No, sir. 
Q. You are sure he did not see it, are you? 
A. Yes, sir. 
Q. And what part of the car did he come in con-
page 55 ~ tact with Y 
A. The front part. 
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Q. He ran into the side of the car, didn't he f 
A. No, sir. 
l\Ir. Roper: There is no basis for that, Your Honor. He 
has not said anything along that line. 
Mr. Rixey: I have a right to ask him. 
'I111e Court: I think he can ask him. 
lfr. Ashburn: He asked him; he answered, he said ''No, 
sir". 
By 1\Ir. Rixey: 
Q. Did you see Warnell and the car actually come together? 
A. Warnell was going across the road and the car struck him 
down. 
ci. ·what part of the car struck him? 
A. The front. 
Q. The front? What part of the front of the car? 
A. By the door. 
Q: By the door. That is what I thought. It was right 
· on the door, wasn't iU 
A. Yes, sir. 
Q. .And did you notice the dent in the door after the acci-.. 
dent was all over? 
A. No, sir. I went back to the schoolhouse. 
page 56 ~ Q. You did not go and look at the car then Y 
A. No, sir. 
Q. But you saw it was at the door that there was a place 
on the car that came in contact with Warnell, is that righU 
A. Yes, sir. 
1VILLIE RIGGENS ( colored), 
called as a witness on behalf of the plaintiff, and having been 
:first duly sworn, testified as :follows: 
Examined by Mr. Roper: 
Q. Your name is Willie Riggens? 
A. Riggens, that is righU 




Q. Where do you work? 
A. I work at the Base, construction. 
Q. Am I correct in saying that at the time of this accident, 
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May 13, 1948., you were living in the house where the school 
teacher Beatrice Gormandy lives? 
A. That is right. I am living there now, same place. · 
Q. "\Vere you home the afternoon that the acci-
page 57 } dent to Warnell Owens-
A. I got in at 4 :30. 
Q. Yon got in at 4:30¥ 
A. That is right. 
Q. Did it come to your attention, this accident¥ 
A. Yes. I was at my house. 
Q. How did it come to your attention T 
A. I was taking a shave and I, by accident, looked out the 
window and I saw a crowd standing out there. I decided I 
would go out there, see what was wrong. 
Q. You looked out the window, saw the crowd gathered, 
and were going out to see what was wrong·. When you went 
out there, what did you :find? 
A. vV ell, I found the boy laying· in the road. 
Q. Where in the road 1 
A. Beg pardon? 
Q. Where in the road f 
A. He was laying on the hig·hway, on the left-hand side of 
the road. 
Q. On the left-hand side g·oing, you mean to the left-hand 
side going towards the Air Station t 
A. From the Air Station. 
Q. From the Air Station, coming back to the school! 
. A. That is right. 
pag·e 58 ~ Q. So he was somewhat on the side nearer the 
school than he was the far side of the highway? 
A. That is right. 
Q. Lying face down or face up or what 1 
A. I can''t just remember now how he was lying. 
Q. You can't remember; just lying there. Aud how far 
from the school was he? By that I mean, how far nortl1 or 
. south of the school with reference to the Air Station t 
Mr. Rixey: It would be east or west. 
By Mr. Roper: · 
Q. East or west. Excuse me. 
A. I don't exactly know but it was not very far. 
Q. It was not very far from the school? 
A. It was right out, right across, right in front of tbe 
school grounds. 
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Q. Right in front of the school grounds? 
A. That is right. 
Q. Did you see the car which was alleged to 'have hit him T 
A: Did I see the car? 
Q. Yes. 
A. Yes, sir. I saw the car. 
Q. ,vhat did you do' . 
A. Oh, we picked the boy up and put him in the car. 
Q. You and who else? 
page 59 ~ A. I and James Forsythe. 
Q. So you and James Forsythe picked Warnell 
up? 
A. Yes, sir. 
Q. Aud got in the car? 
A. Yes, sir. 
Q. ·who else was in the car with you? 
A. It was three other white· boys, I and James Forsythe 
and another boy from Atlantic Park. 
Q. So there were three white boys? 
A. Yes. 
Q. Sitting in the front, and you and James Forsythe and 
another boy with Willie in the back? 
A. Yes, sir. 
Mr. Rixey: You mean Warnell. 
· ~fr .. Roper: Warnell. Excuse me. 
By Mr. Roper: 
Q. Where did you take him t 
A. To Dr. Staley. 
Q. Dr. Staley in Oceana? 
.A. Yes, sir. 
Q. From there where did you go? 
A. To Norfolk. 
Q. While you were in the car and_ in your presence, did 
you have any conversation with Mr. Nosay? 
A. No, sir. 
page 60 ~ Q. WbaU 
A. No, sir. 
Q. None at all. Was tl1ere any statement made by him 
with reference to the accident in your presence 1 
A. Not that I can remember. 
Q. Not a word, and you were in the car the whole time, 
drove from there to Oceana, from Oceana in to the Com-
munity Hospital? 
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A. Yes, sir. 
. Q. And he never said a word about the accident to the 
boy? . 
A. He said l1e was sorry it happened and tlutt~it has been 
quite a long time. I can't remember everything that was 
said. 
CROSS EXAMINATION. 
By Mr. Rixey : 
Q. ·wmie; did you see the dent in the door of the Nosay 
car? 
A. Yes, sir. 
Q. ·where was the dent? 
A. It was just about the middle of the door. 
Q. What is that? 
A. It was just about the middle of the door. 
Q. The middle of the door Y 
A. Yes. 
page 61 } Q. You did not actually see the accident, 
A. No, sir, I did not . 
• • • • 
page 67} MANFORD NOSAY, 
the defendant, called by the plaintiff as an adverse 
witness, and having been first duly sworn, testified as follows: 
Examined by Mr. Ashburn: 
Q. Tell us your name? 
A. 1Ianf ord N osay. 
Q. Mr. N osay, how old are you? 
A. 18. 
Q. How old were you on the 13th of last May T 
A. Ort the 13th of last May! 
Q. Yes. 
A. 17. 
Q. How long have you been driving an automobile? 
A. Approximately two years. 
Q. Were you driving the automobile which. was in contact 
with Warnell Owens? 
A. Yes, sir. 
Q. About ~h~t time of day was this accident 1 
A. About 3 :30 or quarter to 4 :00. 
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Q. Where we1·e going? 
A. I was on my way home. 
Q. From where? _ 
A. From Thalia Bridge. I went up there to carry a girl 
home. 
Q. ·where do you live? 
page 68 ~ A. At Creeds. 
Q. And you wei·e carrying a girl home at 3 :30 
in the afternoon? 
A. Yes. I picked her up at Oceana High School. 
Q. Wer~ you working· at that time? 
A. I had to go to school but we got out at 2 :00 o'clock 
fo1· a Teachers' Meeting. 
Q. You were going to school at Oceana High School Y 
A. No. I was going to school at Creeds Hig·h School. 
Q. Creeds High SchooU 
A. Yes, sir. 
Q. How did you happen to be coming through that road 
by the Oceana Air Field? 
A. It is nearer than going around the boulevard. 
Q. Nearer than going around the boulevard? 
A. (The -witness nodded.) Turn off at Pine Tree Inn. 
Q. You had been through there a number of times before 
that? 
A. Yes, sir, had been through there rig·bt many times. 
Q. About how many times? 
A. I could not tell you how many times. I don't have any 
idea. 
Q. 20 or 25? 
page 69 ~ A. Probably so. 
Q. You knew there was a colored school there., 
didn't you? 
A. No, sir, I had never s~en the school before. 
Q. You had been throug·h there 20 or 25 times and hl\d 
never seen the scbool 1 
A. No, sir. 
Q. Did not know there was any school there 1 
A. No, sir. 
Q. Who was with you on that day? 
A. Eugene Batten and ·Paul Taylor and Jerry Etheridge. 
Q. All g·o to Creeds High School! 
A. Yes, sir. 
Q. You had turned off at Lynnhaven, then, whet'e the Pine 
Tree Inn is, and had come down substantially whnt is the 
··~ 
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same road until you got to the point of where this accident 
happened! 
A. That is right. 
Q. Had you stopped anywhere Y 
.A. No, sir, not since I left this girl's house. 
Q. How were you and your companions placed in the auto-
mobile! 
A. Eugene Batten was on the front beside me and Jerry 
Etheridge and Paul Taylor were on the back. 
Q. What kind of car were you driving! 
page 70 ~ A. '46 Ford two-door sedan. 
Q. Well, now, after you pass London Bridge and 
get down opposite the · west end of the air field, that is a 
22-foot-wide concrete roadway, is iU 
A. That is righL 
Q. How fast were you driving Y 
A. I was driving· about possibly 45 until I got to Oceana 
Air Field m~in gate, and it was a lot of taxicabs sitting there 
picking up sailors, and I slowed down for them and I did not 
gain any more speed until the accident happened. When the 
accident happened, I was still holding my speed. · 
Q. Was your vision affected in any respect by the rain f 
Your counsel said something· about it was raining. 
A. It was raining, and we bad the windows up and the 
glasses were steamed. 
Q. Did that keep you from seeing him t 
A. Yes, sir. If steam was on the glasses; windshield 
wipers, you could see throug·h the windshield right straight 
ahead. So far as seeing on the side., you could not. 
Q. How fast were you going·! 
A. When I hit the child¥ 
Q. No, not when you bit him; as you approached the 
school, 
page 71 } A . .Approximately 20 or 25 miles an hour. 
Q. Do you Iiave any real idea or are you specu-
lating. 
A. I will say 25 miles an hour. 
Q. You might say anything. What do you base it ont 
A. By the speedometer. 
Q. You say you were looking at· the speedometer! 
A. I was doing 25 miles an hom·. 
Q. You have an unobstructed view there for,. ob, 400 or 
500 feet, don't you, ahead of you, up the road t 
A. Yes, sir. 
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Q. Well, tell the jury how, if you were going 25 miles an 
hour, you could run into this child or he run into you with 
a perfectly flat, level, open road there. Just tell them how 
you think it could happen. 
A. Well-
Mr. Rixey: I do not like the form of the question. It is 
not as to what he thinks it to have been or how it could have 
happened. Tell what the facts are. 
The Court: Tell what did happen. 
By Mr. Ashburn: 
Q. Tell them what you say did happen? 
A. Just like I saw, the glasses were steaming up and I 
could not see on either side. I could see straight ahead. It 
was raining and I met this automobile. And just 
page 72 ~ as this automobile got off against me, this boy 
shot out from behind his back bumper and hit me 
in the door on my side. 
Q. You say he shot out from behind his back bumper and 
hit you in the door! 
A. Yes, sir. 
Q. You had not seen him before that? 
A. Had not seen him before ; had not seen him until he 
struck the door, got a glimpse of him. 
Q. What became of the automobile just in the act of pass-
ing you? 
A. I was meeting that car. It kept on going. 
Q. It kept right on going, although this boy had run out 
and vou had the accident there f 
A."' Yes, sir. 
Q. What kind of automobile was it? 
A. About a '41 Plymouth, looked to me like. 
Q. He never stopped the car 7 
A. No,, sir, kept on going. 
Q. You had not seen any children along there? 
A. No, sir. 
Q. Not a child? 
A. No, sir. . 
Q. Although the undisputed testimony is that there were 
four or five playing right by the road in the schoolyard? 
page 73 ~ Mr. Rixey: I object to counsel arguing with this 
witness. 
The Court: I think myself it is a question of argument. 
.-
d 
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Mr .. A.shburn: I was not arguing. 
The Court: You might ask him if they were there, if he 
saw them. 
By Mr. Ashburn: 
Q. Well, were there four or five children playing right out 
by tbe highway, in the school yard? 
A. I did not see any. 
Q. Did you see them after the accident f 
A. Yes, sir. After the accident l1appened, we got out of 
the car and picked the boy up. A bunch of children run out 
of school and I asked them if they knew the boy. Nobody 
did not know him, never had seen him before. 
Q. You say they ran out of the school after the accident¥ 
A. Yes, sir. 
Q . .All of them came from inside or outside? 
A. Not all of them. Probably, I would say 20 children then, 
and from behind the school somewhere. 
Q. "\Vere not a good number of them right there along the 
road as you approached? 
A. No, sir. 
page 74 r Q. You say they were not there? 
A. No, sir, they were not there. 
· Q. How far did your car go after it came in contact with 
this bov? 
A . .Approximately two lengths of the automobile. 
Q. How far would that be? 
A. Maybe 25 feet. 
' Q. Do you know whether there is a large tree up there f 
A. Right at the school? 
Q. Yes. 
A. No, sir. 
Q. You don't know anything about the tree? 
A. No, sir. 
Q. That tree that has been referred to here in the scho0I-
l1ouse yard is 119 feet from the west end of the schoolhouse,. 
isn't is, according to this map? 
A. I stopped right along here. 
Q. You stopped right along there, you say, a point oppo-
site the east end of the schoolhouse 1 
A. Yes, sir,, and the accident happened at the center of that 
. school. 
. Q. About the center of the school? 
A. Yes, sir. 
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Q. Well, you were able to judge that it hap-
page 75 } · pened about t1le center of the school? 
A. No, sir, I could not say that. it was the cen-
ter but I judge it was the center of the school. 
Q. wr ell, you could see the school all right then, couldn't 
vou? 
.. A. Yes, sir. 
Q. But you could not see any children? 
A. No, sir. There was not any children in the school yard. 
I clid not see them until after the accident happened. 
Q. ·when do you say was the last point that you reduced 
your speed? 
A. The last point? At Oceana Air Field, main gate. 
Q. How far west is that from the point where the accident 
l1appened f · 
A. · I would say a quarter of a mile. 
Q. And for the entire quarter of a mile you say you pro-
ceeded at 25 miles an hour! 
A. Yes, sir. 
Q. Although there was nothing in the world to obstruct 
the road and no traffic congestion, the road was wide open? 
A. It was raining. That is the only thing; and I was meet-
ing this automobile. 
Q. So, for one automobile approaching, you 
pag-e 76 } slowed down to 25 miles an hour? 
A. Yes, sir. 
The Court: That is all? 
Mr. Ashburn: Wait just a minute. I thought you did not 
want to use him now. ·whichever you pref er. 
Mr. Rixey: That is all rig·ht. I will put him on later. 
WARNELL OWENS (colored), 
1.lie plaintiff, having been first duly sworn, testified as fol-
lows: 
Examined by Mr. Ashburn: 
Q. How old are you, Warnell? 
A. Eight. 
Q. When were you eight years old t 
A .• July 5. 
Q. Tlmt was your eighth birthday, last July 51' 
A. Yes., sir. . 
Q. How long have you been going to school? 
A. How long have I been in the school? 
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Q. Yes. 
A. I have been in this year. 
Q. Well, have you been to school before this year! 
A. Yes., sir. 
Q. How many years before this one T 
page 77 ~ A. Two. 
Q .. Did you say two T 
A. Yes., sir. 
Q. You were at school last year Y 
A. Yes., sir. 
Q. Warnell, do you now know anything at all about what 
happened the day you were hurt¥ You were struck by an 
automobile last Mayt 
A. Yes. 
Q. You say yes or noY 
A. Yes., sir. 
Mr. Rixey: I tl10nght he said yes. 
Mr. As_bbnrn: I tliink he said yes. 
Mr. Rixey: If your Honor please, his counsel in the open-
ing statement as I understood his opening statement, said he 
did not know anything about it, and now he says he does. In 
view of that situation, in view of the age of the child, I doubt 
very much whether he is competent to testify, a competent 
witness. 
Mr. Roper: :My recollection of the opening statement, I 
said he knew nothing about the actual happening of the acci-
dent. 
Mr. Rixey: That is what I understood. He was asked 
now, he says he does know about it. 
page 78 ~ The Court : I will overrule you. 
Mr. Rixey: I will note an exception. 
By Mr. Ashburn: 
Q. Warnell, let's see how much or bow little you know 
about it. 
A. Well-
Q. Tell these gentlemen what you remember about tllat 
happeningf 
.A. ,ven, when I started across the road, I put my books 
down and I came back to play in the schoolground with the 
children, and the children said '' Here come the school bus,'" 
and I run, I started back across the i:oad and that is all I 
know .. 
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Q. You started back across the road and that is all you 
knowf 
A. Yes~ sir. 
Q. At the time you started back across the road, had you 
seen an automobile coming! 
A. No, sir. 
Q. In either direction f 
A. I did not see neither. 
Q. You did not see any. Do you know what hit you or what 
you hit? · 
A. No, sir. 
Q. Were you running or walking as you started 
page 79 ~ back across the road? 
· .A. Walking. 
Q. Had you seen anything to make you afraid., to scare 
youf 
A. No, sir. 
Q. How many children were out there i,i the school yard 
with you at the time you started back across the road Y 
A. Four. 
Q. Was it raining hard at the time? 
A. I did not know it was raining· or not. I did not know. 
Q. You had not noticed that it was raining? 
A. No, sir. 
Q. How long had you all been out there playing? 
A. I don't know exactly how long we was out there. 
Q. It had been some little while, or noU 
:A. A little while. 
Mr. Rixey: No questions. 
Mr. Ashburn: Your Honor, we rest. 
(The following occurred in the absence of the jury:) 
Mr. Rixey: I move, Your Honor, to strike the evidence 
in this case, on the ground that there is no evi-
page 80 ~ dence to prove any actionable negligence on the 
part of the defendant in the case. 
(The motion was argued by counsel, after which th1e follow-
ing occurred : ) 
The Court: I am going to overrule your motion at this 
time. 
,/.:::.:;;. 
50 Supreme Court of .A ppcals of Virginia 
George F. Bogdan. 
Mr. Rixey: May we have a recess for ten minutes. 
(Thereupon there was a brief recess, after which the fol-
lowing occurred in the presence of the jury : ) 
Mr. Ashburn: Gentlemen of the jury, these bilis for the 
plaintiff have been introduced in evidence: the Norfolk Com-
munity Hospital bill for $178.05 ancl one for $5.00--$183.05; 
the bill of Dr. Eley for the X-ray that you hear.d referred to 
was $10.00. Dr. Duncan's bill for $10.00. 
I think this is a duplication, this Plaintiff's Exhibit 6, the 
second bill for the same amount. 
(The bills referred to were marked Plaintiff's Exhibit 2 
to 6, inclusive.) 
page 81 ~ GEORGE F. BOGDAN, 
called as a witness on b~half of tlie defendant, and 
having been first duly sworn, testified as follows: 
Examined by Mr. Rixey: 
Q. "\Vill you state your name and occupation 7 
A. George F. Bogdan, State Police. 
Q. How long have you been on the State Police Force? 
A. Since '46. 
Q. Diel you investigate this accident with which we are 
concerned here, in your official capacity! 
A. ,Yell, as far as investigating, I only took down the fo-
formation given to me by Mr. Nm;ay in the hospital. I did 
not go to the scene. 
Q. You did not go to the scene 1 
A. No, sir. 
Q. Did you examine the car? 
A.. Yes, sir, I did. 
Q. Well, tell the jury, please, what the damage was on the 
car. 
A. It was a 1946 Ford, two-door sedan, and it had a dent 
in the left door, approximately center of the door, very near 
the center of the door. And on the left rear fender-the '46 
Ford has a rubber guard around the llOttom side of the fender 
and that had a slight dent in it, alRo. 
Q. Mr. Bogdan, counsel in his opening statement 
page 82 ~ and also one of the ·witnesses referred to a whiskey 
bottle. Did you see any signs of any of the people 
in that car having anything to. drink f 
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A. No, sir, not that day. I did not see anything to indi-
cate they had been drinking. They told me that accident hap .. 
pened at approximately 3 :30 and it was about 5 :30 when he 
gave me this information. 
Q. Did you see all of the young men who were in the car 
or just the driver? 
A. I don't know exactly. It was several of them standing 
around. I would not say whether it was all or not. I only 
talked to the driver. 
Q. Tell us, please, the situation in reference to the school 
zone sig·us out there at this location. 
A. Well, sir, at the time I do not know whether there was a 
sign there or not from in front of the school. As he gave me 
this information, if I tell what he told me would be all right? 
Mr. Ashburn: Not what he might have stated to him, Your 
Honor. . 
The Witness: That is the only information I have, is what 
lie stated to me. 
Mr. Ashburn: That is self-serving. . 
Mr. Rixey: All right. Don't tell what he said. 
page 83 ~ By l\tI r. Rixey : 
Q. Now, you don't know anything about the 
school sig·ns, do you? 
A. No, sir, I do not. 
Q. The sig11s put there since. You did not make an inves· 
tigation at the scene itself¥ 
A. He said everything had been moved. 
Q. But you did examine the car? 
A. Yes, sir. 
CROSS EXAMINATION. 
Bv Mr. Ashburn : 
~Q. From your experience as a State Trooper, Mr. Bogdan, 
you lmow that an automobile being driven proceeds at ap-
proximately one and one half times the number of feet per 
second as compared with the miles per hour which it traveles, 
does it uoU 
A. Yes, sir. 
- __ ...... :.~ . .'~ 
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called as a witness on behalf of the defendant, and having been 
first duly sworn, testified as follows.: 
Examined by Mr. Rixey: 
Q. Will you state your name, please. 
A. Eugene Earl Batten. 
page 84 } Q. Where do you live, Mr. Batten f 
A. Back Bay. 
Q. You were riding in this car owned and driven by Mr. 
N osay, were you 1 
A. That is right. 
Q. Where were you sitting in the cart 
A. The right-hand front. 
· Q. Hight-hand front side Y 
A. Front side. 
Q. All right. Now, tell us what the condition ~f the weather 
was? 
A. It was raining. 
Q. Had it been raining all day or what was the situation Y 
A. ·wen, no, sir. I don't think it was raining in the morning 
but it was that afternoon. 
Q. Did you know that there was a school out there any-
where near this accident? 
A. No, sir. (J. Before the accident occurred f 
A. No, sir, I had not been through there enough to kno~ 
about it. 
Q. Beg pardon f 
A. I did not go through there enough to know aoout the 
scl1ool. 
page 85 } Q. Do you know whether or not there were any 
school zone signs posted along the road at that 
timeT 
A. There were not any there. 
Q. There were not Y 
A. No; sir. 
Q. Now, tell the jury all ~bout the accident and what you 
saw and all about it, in your own words. 
A. ·well, going by the Oceana Air Field gate, well, we slowed 
down there because it was aborrt knocking off time. A lot 
of cars on the road. And as we approached a meeting car,. 
well, then tliis boy I guess run out beside the other car and run 
into the door of Manford N osay's:. Then we stopped im-
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mediately and looked back and saw him laying on the black 
tar strip across the road. 
Q. What sort of car was this that was meeting you, you 
say? 
A. I can't tell. 
Q. Did that car pass you? 
A. Pass me? No, sir. It was meeting us. 
Q. Meeting you. What I mean by "passing", I mean did 
it meet you and go on by? 
A. Yes, sir. 
Q. Diel that car stop f 
A. No, sir. 
Q. Where did this child coine from? 
pages 86 and 87 ~ A. All I know about it, he come off the 
school ground, I guess. 
Q. Where did he come into your car in reference to that 
l~ar that was meeting you and passing you T 
A. Beg pardon? 
Q. Where dia this child come from in reference to that car 
that was meeting you? · 
A. From off the ditch, I guess. He approached to it behind 
tl1e other car as far as-
Q. He came from behind that car that was meeting you, is 
tlmt righU 
A. As far as we know, yes, sir. 
Q. Did you see the child before the child came into your 
car? 
A. No, sir, but the time he hit, that was all of it. 
Q. You saw him then·? 
A. Yes, sir. It was too late. 
Q. v\niat part of your car did he hiU 
A. !t hit the right-hand door panel, the left-hand. 
<~. What? . 
A. The left-band door panel. (J. The left door. And where did your car stop? How 
far did you run before you stopped? 
page 88 ~ A. I would say 15 or 20 yards. 
Q. ·which side of the road did you stop on? 
A. The right. 
Q. Wl1at did you do after you got out? 
A. vV ent back there to the boy then, after we stopped the 
car. 
Q. Did anyone in your car throw out a bottle? 
A. No, sir. 
······A 
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Q. After you stopped Y 
A. No, sir. 
Q. Had any of you boys been drinking anything? 
A. No, sir. 
Q. Now, in the view that you had of this boy as he came 
into your door, could you tell whether he was running or 
walking! 
A. vVell, I could not tell. He must have been running. 
Mr. Ashburn: I move to strike that out, if Your Honor 
please. 
The Court : I think so if you don't know. 
Bv tl1e Court: 
"Q. Do you know? 
A. V'l ell, no, sir. 
The Court: Disregard that. 
·page 89 ~ By Mr. Rixey: · 
Q. ·what sort of dent did he make in the door, if any?'· 
A. What sort of dent¥ 
Q. Yes. 
A. ·wen, he made a good-sized dent in the door. (J. Did any part of your car forw:ard of that door come 
in contact with the child? 
A. No, sir. 
Q. ·what is your best judgment as to the speed that you 
were traveling just before the accident T 
A. A.pproximately 25, I would say. 
CROSS EXAMINATION. 
Bv Mr. Ashburn: 
., Q. How old are you, Mr. Batten f 
A. 18. 
Q. ·were you also a student at the Creeds High School! 
A. Yes, sir. 
Q. What time did you boys leave down at Creeds that after:.. 
noonf 
A. "\Ve left about a little after noon, I think around 12 :3CY .. 
Q. Around l 2 :30 Y 
.A. That is when school turned out. We left about 1 :00~ 
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Q. This accident happened somewhere around 
})age 90} 3 :30 or a quarter to 4:00T 
A. Yes, sir. 
Q. So you had been gone about three hours Y 
A. ( The witness nodded.)· 
Q. vVhere had you been? 
A. To Oceana High School. 
Q. For what purpose? 
A. To see some girls. 
(~. Where did you go from Oceana High School? 
A.. vVell, we rode back to take this girl home. Then we 
took this road where we hit the boy. 
Q. That took three hours 7 
A. Sir? 
Q. And that took three hours? 
A. vVell, yes, sir. 
Q. Three hours. Well, now, where were you when it started 
to rain? 
A. When it started to rain 7 
Q. Yes, sir. 
A. "\Vell, we were in the automobile. 
Q. vVell, where was the automobile? 
A. vVell, we were riding, taking this girl home. 
Q. VfhaU 
pAge 91 ~ A. Taking this girl home. 
Q. vVell, where did yon have to go to take her 
home? 
A. Lynnhaven-not Lynnhaven, either; Thalia Acres, the 
bridge. 
Q. ~'"hat part of the distance to or from Thalia Acres were 
you when it started to rain? 
A. I would say we were at Thalia Acres when it started 
raining. 
Q. Are you guessing? 
A. Well, I don't know just approximately what time it 
started raining. 
Q. As a matter of fact, it had only started to drizzle about 
the time this accident happened, had it notf 
A. No, sir. 
Q. What? 
A. No, sir. It was .raining when this accident happened. 
Q. Well, to what extent was it raining? 
A. Well, it was raining hard enough that I got wet. 
Q. You mean after you got out? 
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A. After I got out the car. 
Q. How far had you driven in what you say was the rain! 
A. About four miles. . 
page 92 ~ Q. You could see perfectly well out of the front 
of the car, could you 7 
A. Out the front windshield, yes, sir. 
Q. vV ell, now, as your car was going in an eastwardly direc-
tion-and I suppose it was going in an eastwardly direction 
as it approached the scene of the accident-your view was 
not limited to just the 22 feet of concrete pavement in front 
of the car, was iU. 
A. Well, yes, sir.· 
Q. It was? You could not see. either side of the road¥ 
A. Well, yes, sir. He could see both sides of the road. 
Q. You. eould see both sides of the road. You could see 
both sides of the road for 100 yards before you got to this 
school, couldn't you 1 
A. vVell, approximately; yes, sir. 
Q. And were you looking ahead¥ 
A. vV as I looking ahead Y 
Q. Yes, sir. 
A. No, sir. 
Q. vVhich direction were you looking f 
A. On the back seat. 
Q. You were turned around, talking to the boys in the back 
seatf 
page 93 r A. We were all talking, yes, sir. 
Q. }Jvei·y body in the car was talking f 
A. Well, yes, sir, most of us. 
Q. Those in front were talking to those in the back f 
A. No, sir, not the driver. 
Q. Well, you said you were all talkiug. How many of you 
were there! 
A. Three of us. 
Q. "\Veren't there fourY 
A. There was four in the car, yes, sir. 
Q. Well, what were you talking aboutt 
A. Well, just anything. 
Q. '\Vas a subject of mutual interest to all of you t 
A. Yes, sir. 
Q. A subject the driver was interes.ted in, toof 
A. Well, he probably was. 
Q. Well, if you had been looking ahead, you could have seen 
the children in the schoolyard Y I I 
I 
... / 
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Mr. Rixey: Wait a minute, if Your Honor please. I don't 
think that is a question that he should answer, what he could 
do under certain circumstances. He knows what he did but 
his opinion as to what he could see is not for him to say. 
Mr. Ashburn: I think he is on cross examination. 
page 94 ~ I can ask him anything about the happening. 
The Court : I am overruling your motion. 
Mr. Rixey: I note an exception. 
Bv l\tlr. Ashburn: 
., Q. That is right, isn't it, Mr. Batten f If you had been look-
ing ahead, you could have seen the children in the schoolyard Y 
A. ·well, yes, sir. 
Q. X ou said the driver was looking ahead? 
A. Yes,sir. 
Q. Therefore it follows that he could see the children in 
tlle schoolvard f 
A. I do:i'J.'t know about that. 
Q. Well, now-
J\fr. Rixey: I object to that. 
The Court: I don't know that he can answer for the driver. 
It is not too far out either way. · 
_ Mr. Rixey: Your Honor will strike that out? 
The Court: What the driver could see, gentlemen, strike 
out. Except to it, if you want to. 
" 
By Mr . .Ashburn: 
Q. Well, now, Mr. Batten, you say you saw a car coming 
from the opposite direction f . 
A. Yes, sir. vVe met this car. 
Q. I want you to tell this jury how if you were looking 
around to the rear of your car, to the men .in the 
page 95 ~ back seat, you could see the car coming in the op-
posite direction? 
A. I could see it when it goes by. 
Q. Had it already gone by before you were in contact with 
this colored boy? 
.A. Yes, sir. 
Q. So you just saw it as it went by? 
.A.. Yes, sir. 
Q. And was that about the same instant the colored boy 
came in contact with your car? 
A. Yes, sir. 
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Q. Things were simultaneous Y 
A. Yes. 
Q. Or practically so f 
A. Yes, sir. 
Q. vV ell, now, you did not get any kind of impression from 
this car passing you at all, did you t 
A. Sir¥ 
Q. You did not get any kind of impression of this car pass-
ing you at all, did you Y 
A. No, sir. 
Q. You don't know whether it was an automobile or flying 
machineY 
A. Oh, it was an automobile I know. 
page 96 ~ Q. vVhy do you say it was an automobile! 
A. I know it. 
(~. vVhat¥ 
A. ·why do I say¥ 
Q. Yes, sir. 
A. I can tell an automobile. 
Q. ,vell, what kind of automobile was itT 
A. I don't know. 
Q. Do you know whether it was a truck or passenger cart' 
A. It was an automobile. I don't look at the makes. 
Q. You know the difference between a truck and passen-
ger-
A. I know. I said it was an automobile. 
Q. "'\Vell, you mean it was not a trucR f 
A. If it was a truck, I would have said it was a truck. It 
was an automobile. 
Q. ,ven, now, Mr. Batten, tell us this: Your car was going 
this way. Was it on its own side of the road? 
· A. Going east, yes, sir; right-hand side of the road. 
Q. You tell the jury that ;just as the other car passed you, 
this colored boy from behind it ran into the side of your car 
over on the south side of the road? That is what 
page 97 ~ you aTe telling them. You tell the jury how that 
colored boy could travel eleven feet across the cen-
ter of the road, whether he was running or walking, just at the 
instant this car going in the opposite direction passed, even if' 
you were going 25 miles an hour as you say you were .. 
A. How can? 
Q. How can that happen? 
A. How can it happen 1 (J. Yes, sir. 
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A. Well, it happened. The boy could have been running. 
Q. ·wen, now, let's see. If you were going at 25 miles an 
hour, you are traveling 37-1/2 feet a second. A little boy run-
ning can't travel over 6 feet a second, can he f 
A. You would be surprised how fast they run. 
Q. You think he can run as fast as 25 miles an hour Y 
A. No, sir, I don't. (J. You don't think that, -do you f 
A. No, I don't think it. 
Q. 1,Vell, actually, Mr. Batten, you have not any idea whether 
your car· was going 25 miles an hour or 40 miles an hour or 
50 miles an hour, have you Y 
page 98 } A. Yes, sir. 
Q. ·why have you? 
A. I have been driving a car long enough to know .. 
Q. vV ere you paying attention f 
A. ·well, I can tell the movements of an automobile. 
Q. Was your attention directed towards the movements of 
the automobile? 
A. Not exactly, no, sir. 
Q. Well, if your attention was not directed toward it, how 
could you form an imp1·ession of how it was coming? 
A. I can tell about how fast an automobile is going. 
Q. As a matter of fact, you have all agreed you were going 
about 25 miles an hourl 
.A. Possibly that, yes, sir. 
Q. You all have talked it over and have decided you were 
going about 25 miles an hour? 
A. No, sir. 
Q. What? 
A. No, sir. 
Q. Well, upon what do you base the statement that it was 
approximately 25 miles an hourY 
A. That I lmow it is approximately 25Y 
Q. Yes, sir. 
A. Well, it was approximately 25. Like I said, 
page 99 } I believe I have been driving a car long enough to 
know. 
Q. What do you judge it by? How fast the telephone poles 
were going by the car? 
.A.. No, sir, the movement of the automobile. 
Q. F1orward or which way? 
A. We were going forward, yes, sir. 
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Q. What sort of movement does it have that indicates that it 
is going 25 miles an hour? 
A. The movement of the automobile. 
Q. With reference to what? 
A. vVell, the speed of it. 
Q. "\Vhere was it you last looked at the speedometer? 
A.. I could not tell you. 
Q. You don't remember ever looking at it at all, do you Y 
A. No, sir. 
Q. Well, concerning· the entrance to the Oceana .Air Station, 
that was nearly half a mile back, wasn't iU 
A. No, sir. I don't think it was that far. 
Q. ""vvT ell, how far do you think it was Y 
A.. I could riot say but I don't think it was half a mile 
back. 
Q vVell, it shows here on this plat 1,931 feet. That is some-
where between a quarter of and half of a mile, isn't it? 5,280 
feet in a mile. That is nearly 2,000 feet. Would 
page 100 t you say that was approximately right¥ 
A. What Y From the length of the air field Y 
Q. To the entrance. 
A. It say it there, I guess it is. 
Q. Had you passed any other automobile between the en-
trance to the air field and the point where this aooident hap-
pened¥ 
.A. Did we pass any t 
Q. Yes. 
A. No, sir. 
Q. That is the only one Y 
· .A. Vv ell, we did not pass him. We met him. 
Q. Did you see this car which you say was passing before 
it got up to your car 1 
A. No, sir. 
Q. Had not seen it until you were in the act of passing! 
.A. (The witness nodded.) 
Q. Any idea where it went to? 
A. No, sir, I don't know. 
Jr,,_, __ _ 
Manford Nosay, etc., v. Warnell Owens, etc. 61 
J. D. Gregory-Paul Taylor. 
page 101 ~ J. D. GREGORY, 
called as a witness on behalf of the defendant, and 
having been :first duly sworn, testified as follows: 
Examined by Mr. R.ixey: 
Q. Mr. Gregory, state your name, please, sir. · 
A. ,J. D. Gregory. 
Q. What is your occupation Y 
A. Bodv and fender man. 
Q. ·where do you live, Mr. Gregory! 
A. Princess Anne, Back Bay. 
Q. Did you repair the automobile of Mr. Nosay as a result 
of this accident which we are discussing? 
A. I did, yes, sir. 
Q. Tell the jury, please, what the damage was on the car. 
A. It was the left door panel bel,ow the door handle of the 
left door, which was a place knocked in, I guess, between 12 
and 14 inches in the panel. 
Q. What was it? A dent in the sheet metal f 
A. A dent in, yes, sir. 
Q. Was there any damage to the car forward of that point Y 
A. No, sir. 
Q. And you made those repairs Y 
A. I made the repairs, yes, sir. 
Q. You- did not see the accident Y 
page 102 ~ A. No, sir. 
Mr. Ashburn: No questions. 
PAUL TAYLOR, 
called as a witness on behalf of the defendant, and having 
been first duly sworn, testified as follows : 
Examined by Mr. Rixey: 
Q. Your name is Paul Taylor? 
A. Yes., sir. 
Q. How old are you 9 
A. 18. 
Q. Where do you live, l\fr. Taylor? 
A. Back Bay. 
Q. Were you in the car with Mr. Nosay at the time of this 
accident? 
A. Yes, sir. 
Q. Where were you sitting? 
;.- .. ,_., .. ,;.,~ 
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A. Sitting behind him. 
Q. Behind N osay 1 
A. Yes, sir. 
Q. All right. About approximately what time would you 
sav the accident occurred V 
w A. I would say between 3 :30 and 4 :00 o'clock, 
page 103 ~ approximately. 
Q. What was the condition of the weather? 
A. It was raining. 
Q. Tell us what you saw and what you know about the acci-
dent., in your own words. 
A. Well, we were going direct east and we met an automo-
bile. And we .had slowed down at the main gate of Oceana 
Air Field, we had slowed down there for the traffic. And we 
met an automobile. After the automobile met us, by us, prob-
ably gone three or four lengths of the car, this boy ran up 
behind it. And we stopped I g11ess approximately three 
lengths of the automobile, went back and picked him up. 
Q. Did any part of the front end of the car strike the child f 
A. No, sir. 
Q. Did the child at any time g·et in front of the carY 
A. No, sir. 
Q. ·what part of the car came in contact with the child Y 
A. The door. 
Q. On which side? 
A. The driver's side. 
Q. How far did you run after the impact be-
page 104 ~ tween tlrn car and the child? 
A. I would say approximately between two and 
three lengths of the car. 
Q. Now, did anyone after you came to a stop throw a bottle 
out of the car? 
A. No, sir. 
Q. Had any of you boys in the car been drinking? 
A .. No, sir. 
Q. Did you see the child before the child was in contact 
with the car 1 
A. No, sir. 
Q. Did you know there was a school out there at that place 
before this accident? 
A. No, sir. 
Q. Was there any school sig·n or school zone sign along the' 
highway before the accident V 
A. No, sir. 
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CROSS EXAMINATION. 
Bv Mr. Ashburn: 
"'Q. ~fr. Taylor, I understand you to say that you never 
saw this boy until after he had come in contact with tbe·carY 
A. No, sir. 
Q. You did not know it was a boy until you looked back 
after the car had passed beyond the point, did you? 
A. No, sir, I did not. 
page 105 ~ Q. That is the first time you discovered that it 
was a boy? 
A. Yes, sir. 
Q. Now, you say it was raining at the time? 
A. Yes, sir. 
Q. Raining or drizzling Y 
A. I would sav between a drizzle and a rain. It was not a 
hard pour-down ·rain. 
Q. It was not very hard f 
A. It was not pour-down rain. It was raining but it was 
not hardly pour-down raining. 
Q. It was not enough to interfere with the view of the 
driver, was iU 
A. Not ahead of the driver. 
Q. Not ahead of him. "'\V ell, now, were you looking ahead 
just before this accident liappened? 
A. Yes, sir. I was talking to the boy on the back seat with 
me. 
Q. You were talking to the boy on the back seat. Was your 
head turned towards him? 
A. No, sir., looking· forward. 
Q. What were you looking an 
A. ,T ust a clear view, I guess. 
Q. Did you have a clear view? 
page 106 ~ A. Ahead of me, I did. 
Q. ·wen, what did you see up ahead of you in 
ibis clear view? 
.A. I just-we just met the-I remember meeting the auto-
mobile, seeing the automobile coming. 
Q. · "\V ell, did you see any children in the schoolyard Y 
.l\.. No, sir. 
Q. Were you looking that way? 
A. No, sir. 
Q. That was ahead of you, wasn't it? 
A. Yes, it was side, too. . I' 
--~·- ~ .. --,~' . ---
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Q. You don't mean to tell the jury that, driving a car along 
the road, the scope of your vision sideways is restricted right 
to the strip you are on? You see what is off on each side of 
the road, don't you Y 
A. I can do it but I just was not particularly looking that 
way. 
Q. You were not looking that way. You were not driving 
the car; you did not have any responsibility for looking, did 
youY 
A. No,,sir, I did not. 
Q. Wen; now, Mr. Taylor, concerning this automobile, what 
kind of car was it that was meeting you? 
A. I could not sav about that. 
pag·e 107 } Q. Well, do you have any idea about it at all t 
A. No, sir, I have not. 
Q. Do you know where it was goingl 
A. No, sir ; just going west. 
Q. Do you know where it wenU 
A. No, sir. . 
Q. How far had you passed it before you had the accident 
with the boy Y 
A. About three lengths of the automobile. 
Q. Are you guessing Y 
A. Approximately. 
Q. How fast was it going! 
A. Who 
Q. The other automobile. 
A. I could not say. 
Q. Do you have any idea at alU 
A. No, sir, I don't. · 
Q. How fast was your car going? 
A. Approximately between 20 and 25 miles an hour .. 
Q. ·why do you say that t 
A. Probably, judge. 
Q. What are you judging by Y 
A. One thing, I had seen the speedometer. 
Q. Where did you see itf 
A. By the main gate. 
page 108 ~ Q. What was it when you saw it°l 
A .. It was about 30 and he slowed, he was still . 
slowing down. · 
Q. Well, the main gate was more than a quarter of a mile 
behind yon, wasn't itf 
A. I don't know, sir. I can't-
Q. WhaU 
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A. I don't know, sir. 
Q. What do you think it was? 
A. I don't know, sir. I can't judge mileage. 
Q. And except for this automobile that you now talk about 
that was meeting you, as you approached the scene where 
the accident happened you had not passed a single car in that 
whole distance., had you? 
A. No, I can't remember about that. 
Q. You don't remember liaving passed any 1 
A. No, sir, I don't. 
Q. And here was a nice wide concrete road, with no traffic 
on it; and yet you say you were only going about 5 miles an 
hour? 
A. Yes, sir, because we had slowed down for the main gate. 
Q. Well, but after you passed the main gate, did you ever 
speed up any more¥ · 
A. No, sir. 
page 109 ~ Q. Why not? 
A. Just because we did not. 
Q. The road was wide open, wasn't iU 
A. Yes, sir. 
Q. Nothing to keep you from going up to 50 miles an hour 
within the law, as you thought f 
A. 1\T e did not have any reason for running up to 50 miles 
an hour. 
Q. Where were you going 1 
A. Coming home. 
Q. So you say he never speeded up any more Y 
A. No, sir. 
Q. Well, now, when this automobile stopped that you were 
in, you got out, didn't you T 
A. Yes, sir. 
Q. Did you get out before it backed up or after it backed 
up? 
A. After it backed np. 
Q. When you got out, what did you see? 
A. I walked down, I saw the boy laying on the road. 
Q. That is the first time you knew it was a boy? 
A. Yes, sir. 
Q. Was he laying about the center of the road 1 
A. Laying crossways of that little mark down the road. 
Q. That mark is down the center f 
page 110 ~ A. Yes, sir. 
Q. That is that seam where the two concrete 
lanes come together¥ 
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A. Yes, sir. 
Q. -wba t else did you see? . . 
A. The boy; went out ther¢., trying to 4~lp him out, put 
liim ih the car, try to get somebody to take him to the doctor. 
Q. How niatiy people did you see Y 
.A. All the ltids ovcw schMl catt1e ovei there. 
Q. How many were there? 
.A. I could not judge that. 
Q. 15 or 20? 
A. I don't know, sir. 
Q. But they were right there as isobrt as you got out of the 
cfi.r? 
.A. They were there in a few seconds after we got out and 
were standing atouhd the boy. . _ 
Q; .Just by the tiirte you backed up, they were all out on 
the road, weren't they? 
A. No, sir. All of them did not con1e 3:tfross the ditch. 
Q. Some of them were out on tlle road t 
A. Yes, sir. . 
page 111 }- Q. How niai1y ,ve1~e out on the toad? 
A. I don't know, sir .. I. could not judge. 
Q. They must have been ther~ an the time, nius~n 't they f 
A. I don't think so because st1tne bi tbetn were still stand-
hut across the ditch. Q. That is in the school yard f 
A. Yes, sir. 
Q. And yo_u never had seen . ~ny of those chiidren until 
after the accident had happened Y 
A. No, sir, because our glasses wer~ fogged tip oh our 
side. 
Q. Had anybody wiped it off! 
A. "N" o, sir, not then. . 
Q. Nobody had bothered to "'tpe it at ail; just driving 
along with it fogged up? 
A. Yes, sir. 
JERRY ETHERIDGE. 
ca11ed as a witness oh behai£ of the defendant, having been 
:first duly sworn, testified as follows: 
Examined by ]\fr. Rixey: _ . . . _ _ 
Q. Your name is J etry Etheridge? 
A. Yes, sir. 
page 112 ~ Q. Whei~e do you live t' 
A. Back Bay .. 
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Q. We~·~ you 1~iding in the cat with the ytJurtg men at the 
time of this accident? · 
4,.. Y:es, sir. . . . 
Q. Where we1·e you sitting·? 
A. I was sittino· in the right-hand back_ cMlier. 
Q. 1Vhat was the conclition of the weather at the ti.met 
A. It was raining at th{! time. 
Q. What is that? 
A. It was raining. 
Q. Are y~m sure it was rainingi 
.l1.. X e_s, sir. . . 
. Q; Tell {his jµry htWe all you 1·emetrtbei\ what you khow 
of the accident., hi yot11• bWn :worc1s. 
. A. W e!l, we were cp~ing along down that road ahd We had jttst got by Oceana Air Field and then we sa'w, we met an-
9ther ca_r and just as that car got by tis, ~ little boy tart out 
from behind the ~ar and hit the ~oor of the car, of our c:\r. 
Q. When did you fitst se~ the child Y 
A. l saw hiz.n just as l1e hit the car. . .. 
Q. Just as he hJt. Was he ~·llnrtirtg· or walking? 
A. He was rtt1ming. 
pa_ge 113 ~ Q. v\ryiat. part of the car dici he run intot 
A. The door. 
Q. Did any part of fh_e car forward of that front door comt! 
in contact with the chiid 1 . 
A. No, sir. . . . 
Q. Wh_ere did your car stop? . . 
A. Well, it stopped a.bout two or three leng·ths up the road 
from where we were. 
Q. On w~ich. s_ide 9f tl1e road did it stop? 
Pi.. fhe right-hand side. . . . . . . 
Q. Where was tlie child lying in the i·oad? .. . . 
A. The child was lying about, exactly in the middle of the 
road. 
Q. Did ai1yone from that car tli1·ow out a bottie? 
A. No, sir. 
Q. After you came to a stop? 
A. No,_sir. . . . .. Q. Had any of you boys been drinking anything· t 
A. No, sir. 
CROSS EXAMINATION. 
By.Mr. Ashburn: 
Q. Mr. Etheridge, you say you had just gotten by the 
Oceana Air Field 7 
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A. 1V ell, not too far behind. 
Q. You mean the entrance to the field Y 
page 114 } A. Yes, sir. 
Q. How far behind you do you say that was¥ 
A. I don't know. 
Q. Well, you seem to have some ideas about some other 
things. Give us your best judgment. 
A. Well, 300 to 400 yards. 
Q. 300 to 400 yards, you thinkY 
A. Yes, sir. 
Q. Would you be surprised to know that it was-well, 300 
to 400 yards would be 1,200 feet, would it! Apparently, it 
was about 1,930 feet back to the entrance. Do you think that 
is. about right Y 
A. I don't know., sir. I was just guessing. I am not an 
exact judge of distances. 
Q. That is something between a quarter of a mile and half 
a mile. And how much was it raining Y 
A. It was raining quite a bit. 
Q. Well, enough to bother anybody's view or vision T 
A. Not with the windshield wipers going. 
Q. I could not hear. 
A. Not with the windshield wipers going it was not, when 
we were driving. 
Q. Were the windshield wipers going on this carf 
A. Yes, sir. 
Q. Where were you when it started f 
page 115 ~ A. When it started, driving in the car. 
Q. Where. was the cart 
A. I don't remember exactly .. 
Q. Yon don't remember. "'\Vell, now, approaching the point 
where this accident occurred, you were sitting in the rear 
seat on the right-hand side? 
A. Yes, sir. 
Q. That would be the side opposite from the ·driver! 
A. Yes, sir. 
Q. What were you doing! 
A. Just talking with the rest of the boys. 
Q. Yon were not paying any particular attention to how 
he drove, we!e you Y 
A. No, sir. 
Q. You were surprised when this accident happened, 
weren't you Y 
A. Yes, sir. 
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Q. Did you know what it was the car had come in contact 
with when you first felt the jolt 1 
A. Yes, sir. 
Q. How did you know? 
A. I saw the boy. 
Q. And where was the boy when you saw him? 
A. He was just-just getting ready to. hit the car. The 
car was just against him. 
page 116 ~ Q. How many steps did he have to take before 
· he hit the cart 
A. Maybe one. 
Q. Maybe one step. That is the first time you saw him Y 
A. Yes, sir.-
Q. That is the first time you were looking in that direction, 
wasn't iU 
A. Yes, sir. 
Q. Well, now, I take it, then he was very near the point 
in the highway where he fell, where you saw his body lying 
after the accident, when you first saw him f 
A. Do you mind repeating the quc~stion? 
Q. Strike out the question. After the accident happened, 
you got out of the car, didn't you f 
A. Yes, sir. 
Q. Before it backed up or afterwards? 
A. Afterwards. 
Q. And you saw him lying·, as you say,, about in the middle 
of the road? 
A. Yes, sir. 
Q. Well, that was approximately where he was when you 
first saw him, wasn't it? 
A. Approximately, yes. 
Q. ~ ow, you said something about another au-
page 117 ~ tomobile .• How far back had you passed the other 
automobile? 
A. The automobile that just did, we just had met the auto-
mobile, the boy came. 
Q. You were in the act of passing it when you struck this 
boy? 
A. No, sir. The car had already passed us. 
Q. How far? 
A. Well, I don't know, sir. He had just got by. 
Q. What kind of car was iU 
A. I don't know, sir. 
Q. It did not stop? 
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A. No, sir. 
Q. ,v ell, didn't the impact of the boy striking your auto-
mobile or your automobile striking him, make a right loud 
noisef 
A. Yes, sir. 
Q. Plenty loud for all of you in your car to hear, wasn't it 7 
A. Yes, sir. 
Q. vVasn 't it loud enough for people in the other car if 
-there had been another car there, to lrnar 1 
A. I don't know, sir. 
Q. You say it did not stop 1 
.A. No, sir. 
Q. You don't know what became of iU 
page 118 ~ A. No, sir. · 
Q. Or what kind of car it was f 
A. No, sir. 
Q. Or who was driving it? 
A. No, sir. 
Q. Mr. Etheridge., what do you say about how fast the car 
you were in was going T 
A. Approximately 20, 25 miles an hour. 
Q. vVhy do you say that, 
A. Well, just judgfog the speed. You asked me. 
Q. ·what do you judge it by 1 
A. "\V ell, just trees and thing·s going by. 
Q. Just the trees going by T You judge you were going 
20 to 25 miles an hour. As a matter of fact, you have not 
any idea how fast it was g·oing·, have you T 
A. I think so. 
Q. This road is perfectly or almost straight, with no ob-
struction to a driver's vision approacl1ing that point, is it T 
A. Yes, sir. It has no obstructions that I know of. 
Mr. Ashburn: Has no obstructions of any kind. Stand 
down. 
page 119 ~ MOSCOE TAYLOR, 
called as a witness on belialf of the defendant, 
and having been first duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Rixey: 
Q. You are l\fr. Moscoe Taylor! 
I 
L,,.,, . 
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JJ! oscoe Taylor. 
A. Yes, sir. 
Q. ·what is your occupation? 
A. R,adio dispatcher out at the Police Department. 
Q. Where do you ljve Y 
A. Back Bay. 
Q. And you are the father, as I understand it, of young 
Paul Taylor? 
A. Yes, sir. 
Q. Who has previously testified f 
A. Yes, sir. 
Q. You did not see this accident? 
A. No, sir. 
Q. What I want to ask you is, could you tell us what the 
condition of the weather was on that afternoon of the acci-
denU 
A. It was raining when the boys came home and, in fact, 
it had been raining all afternoon at Creeds. 
Q. Now, also, can yon tell the jury,, please, whether or not 
there were any school zone signs along the highway? 
A. They was not there the next morning. I 
page 120 ~ went by there the following morning; they were 
. not there then. 
Q. Were not there? 
A. No, sir. 
Q. You know nothing about the accident? 
.A.. No, sir. 
Mr. Ashburn: No questions. 
Mr. Rixey: "\Ve rest. 
(The following occurred in the absence of the jury:) 
l\fr. Rixey: The defendant moves the Court to strike the 
evidence in this case on the g-round that there is no evidence 
of actionable neglig·ence on the part of the defendant. 
The evidence is all to the effect that the defendant was 
traveling at a reasonable rate of speed, without any reason-
a.ble grounds for suspecting that there was to be any trouble, 
and that as a car going in the opposite direction passed to 
the rear of that passing car, there ran out a child from the 
side of the road and ran into the side of the defendant's car 
as it was proceeding on its proper side of the road at a 
proper rate of speed and under proper control; _and under 
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the evidence in this case, there was no chance on 
page 121 } the part of the defendant to have prevented this 
bile. 
child from running into the side of the automo-
For that reason, there is no negligence shown in the evi-
dence on the part of the defendant and, therefore, inasmuch 
as the case is based on negligence, is is submitted that the 
evidence should be stricken. 
The Court: I overrule the motion. 
Mr. Rixey: The defendant excepts, on the grounds stated . 
• • • • • 
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